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than fact finding—but it never 

proves an adequate substitute, 
even as a pinch-hitter. Emotion like- 
wise is too often preferred to reason 
as a short cut to an aroused public 
opinion, even though proved by ex- 
perience not a safe route to right ac- 
tion. 

These two self-evident truths are of- 
fered simply-as tentative explanations 
of the defeatist attitude now so gen- 
erally taken toward regulation of pub- 
lic utilities, as well as of the popular 
acclaim favoring the adoption of gov- 
ernmental competition as the only way 
of salvation for the consumer. 


| — finding is so much easier 


Rejection of public regulation as an 
effective method of control of private- 
ly owned utilities is obviously based’ 
more on fault finding than on fact 
finding. Indeed, much the same ex- 
planation fits the emotional attacks on 
corporate conduct: the citizen may 
confess his constitutional difficulty in 
making his personal conduct measure 
up to his code of ethics, yet he com- 
monly demands complete accord be- 
tween principle and practice in the be- 
havior of big business. 

Now, suppose we glance at some of 
the outstanding facts and view them 
in the steady light of reason rather 
than the fitful glamour of emotion. 
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One fact is that it was less than thirty 
years ago that the pioneer public com- 
missions took up the task of supervis- 
ing the electric power utilities, so that 
some degree of patience with both reg- 
ulated and regulators would seem rea- 
sonable. In installing a new system 
of government control of business, 
perfection can hardly be expected 
within a single generation. 


NOTHER fact to be taken into ac- 
count in getting our perspective 
straight is that the youthful and rela- 
tively small electric industry of 1907 
has since grown to more than twelve 
times its size when the public commis- 
sions appeared on the scene, but un- 
fortunately the legislators in the sev- 
eral states have never given support to 
their commissions at all comparable 
with what the investors of the country 
have given to the utility companies. 
The commissions have not grown 
along with their increasing burden of 
responsibility; nevertheless, a candid 
view of these twenty-nine eventful 
years, in which a miracle-working in- 
dustry has attained maturity, must 
credit these regulatory agencies with 
a notable degree of success. A fairly 
intimate and wide acquaintance with 
the members of these state commis- 
sions from the very beginning has 
convinced one interested observer that 
in public devotion, as well as in mental 
equipment, the utility commissioners 
have averaged higher than the most 
vociferous critics of the policy of reg- 
ulation. 

Nor is there lack of irrefutable evi- 
dence of substantial progress in regu- 
lation. No one now questions the 
basic principle of public control of the 
utilities: namely, that private capital 


invested in business clothed with a 
public interest thereby subjects itself 
to an amount of legal control over all 
its operations quite different from that 
applied to other private enterprises. 
This feature we commonly understand 
and take as a matter of course when- 
ever the term “public utility” is used. 


B virtue of legislative action and 
judicial review in these recent 
years, then, the concept of a privately 
owned public business has acquired 
the implications of use by the public 
under conditions imposed by public 
agencies, together with a degree of 
protection under public regulation. 
The community of interest that lies 
at the very heart of regulation of utili- 
ties means that it can and should serve 
both the public of customers and the 
public of investors. 

As sometimes expressed, the utility 
is in partnership with the state and 
partnership means that the resulting 
benefits should be mutual: better 
service and safer investment are equal- 
ly worthy aims and aims not neces- 
sarily opposed. So it happens that 
regulation can mean the protection of 
the utility corporation as well as of 
those served by that corporation. 

The rallying cry for critics of this 
principle of a regulated utility is 
“monopoly,” which has been a fight- 
ing word for generations. Indeed, 
monopolistic privilege has been a po- 
litical issue ever since the early con- 
tests between King and Parliament: 
Brooks Adams, for instance, fixes the 
date of the beginning of the American 
Revolution as December 16, 1773, 
when monopoly was thrown over- 
board along with the chests of tea. 
In our own times, the word has been 
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carefully cherished for periodic use 
in political slogans, from the “Gran- 
ger” days when the revolt was against 
railroads to the present decade when 
the twelve billion dollars of private 
capital invested in the power industry 
has presented a shining mark. 


A applied to public utilities, how- 
ever, “monopoly” carries a quite 
different meaning. Hard as it may be 
to live down a shady reputation, fair- 
ly earned in other days and in differ- 
ent scenes—in fact in a different 
world—monopoly has here and now 
taken on the role of economic benefac- 
tor. No longer can monopoly be 
rightly regarded as anti-social, when 
exclusive privilege is strictly condi- 
tioned on public convenience and ne- 
cessity. 

The method of public control un- 
derstood by the term “regulation” con- 
cedes monopoly as absolutely essential 
in the interest of the consumer. True, 
competition has a better standing in 
our American business system, yet 
economic considerations force recog- 
nition of the truth, as stated by Justice 
Brandeis: 

: . that while ordinarily free compe- 
tition in the common callings has been en- 
couraged, the public welfare at other times 
may demand that monopolies be created. 


Upon this principle is based our whole mod- 
ern practice of public utility regulation. 


The economic test which bars com- 


petition in public utilities is the prac- 
tical one of the controlling facts of the 
situation. It may be that a natural 
monopoly exists, whereby competition 
is impossible or at least would be un- 
profitable to a rival company; or the 
monopolistic advantage may more di- 
rectly pertain to service, in that the 
public can be better served by one 
large unit than by several competing 
companies. Whatever the reason for 
a monopoly of market, however, the 
prime idea is that thereby the public 
profits, in the price or in the quality 
of the service it receives, or in both. 


- Prgenweeg the downward trend of 
electric rates with the upward 
course of other prices: in most lines 
of commodity distribution, competi- 
tion wages so expensive a contest for 
a share of the market that prices can- 
not come down. Far too often, the 
costs alone incident to high-pressure 
salesmanship under the constant stim- 
ulus of competitive rivalry approach 
or even exceed the costs necessarily 
connected with the making of the ar- 
ticles sold. Such competition may be 
the death of trade. 

Under like competitive conditions in 
the public utility, an almost inconceiv- 
able waste of capital outlay and op- 
erating expenditure would be involved 
in duplicated power-distribution sys- 
tems covering the same territory, 


e 


the state and partnership means that the resulting benefits 


q “As sometimes expressed, the utility is in partnership with 


should be mutual: better service and safer investment are 
equally worthy aims and aims not necessarily opposed. So 
it happens that regulation can mean the protection of the 
utility corporation as well as of those served by that 
corporation.” 
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whether urban or rural. Even now 
without duplication, the country-wide 
network of transmission and distribu- 
tion cables and wires aggregates hun- 
dreds of thousands of miles and repre- 
sents an investment of billions of dol- 
lars. 

Thus, the monopoly principle is the 
simple answer to the huge waste in- 
evitably incident to duplication of 
plant, when and where unwarranted 
by demand. No one viewing the elec- 
tric utility situation today can success- 
fully maintain that competition involv- 
ing duplicated facilities is not by its 
very nature wasteful, and it matters 
not whether the owners of the com- 
peting units are investors or taxpay- 
ers, the public pays for the waste. 


abe up a publicly owned power 
plant alongside one already in op- 
eration, stringing a network of wires, 


paralleling those in use, and christen- 
ing the new system a yardstick, does 
not render the venture immune from 
sharing in the waste that must result 
from excess capacity and competitive 
operation. The public yardstick may 
turn out to be a measure of political 
waste—recent experiments promise 
little else. 

Under state regulation there has 
evolved a simple but effective mecha- 
nism designed to prevent waste: 
- namely, the certificate of convenience 
and necessity. This recognizes mo- 
nopoly as the best means of insuring 
adequate service to the public at lowest 
cost, and by preventing competition, 
the commission’s certificate protects 
the investment in the utility company, 
as long as it renders the service re- 
quired by the public. With its record 
of successful use by practically all the 


state commissions, this device has won 
the full approval of the courts as the 
proper expression of the police power 
of the state. 

Although the certificate is almost 
universally required from private 
companies in the utility business, only 
about a third of the states apply the 
principle of state control to municipal- 
ly owned utilities. 


HIs abandonment by the majority 

of states of monopoly as the sure 
preventive of economic waste would 
seem to need explanation. Professors 
Mosher and Crawford, for instance, 
in their “Public Utility Regulation” 
uphold the right of municipalities to 
compete in the name of self-govern- 
ment, yet these discerning authors as- 
sign dubious value to competition as a 
substitute for regulation. Further- 
more, they recognize that the duplica- 
tion of services “spells unnecessary 
waste and the destruction of values, as 
represented by the securities of thou- 
sands of private stockholders.” In 
the face of such logical conclusions 
from open-minded study, the recent 
experiments in public operation might 
seem ill-advised. 

The economic issue as now drawn 
in the electric utility field is a clear one 
between public control of a monopoly 
and public support of competition and 
any worth-while decision must be 
founded primarily upon the facts of 
accounting, openly arrived at. Lord 
Rosebery once described accountants 
as the “financial conscience” of the 
community, and it is altogether rea- 
sonable to seek economic guidance 
from the published facts of standard- 
ized accounting. Who can deny the 
public’s inalienable right to know all 
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Waste of Public Utility Competition 


“~° one viewing the electric utility situation today can suc- 

cessfully maintain that competition involving duplicated 

facilities is not by its very nature wasteful, and it matters not 

whether the owners of the competing units are investors or tax- 
payers, the public pays for the waste.” 





the facts and figures relating to its 
utility business, regardless of the 
agency conducting that business? 


HE mere title of an article in the 

December 19th FortTNIGHTLY, 
“Trying to Pry into the TVA” was 
a serious indictment against a great 
Federal undertaking in the utility 
field. Public relations is a phase of 
utility policy that the TVA managers 
would do well to consider,—but not 
that type of public relations that starts 
with the employment of press agents 
or lecturers to paint highly colored 
pictures of an Appalachian Utopia and 
stops with unsatisfying answers to 
congressional committees. The sav- 
ing grace of publicity is equally effi- 
cacious in all utility operations wheth- 
er under private or public manage- 
ment. The public “authority” has no 
more justification for retreat behind 
its high official position than has a 


board of directors to raise a wall of 
privileged secrecy against scrutiny of 
the accounts of the utility corporation. 
That kind of secrecy has long been 
out of date. 

Yet, a news service wires from 
Washington that even in this year of 
1936, members of Congress were ask- 
ing why the annual report of TVA 
was planned to omit the salary list as 
well as power contracts entered into 
during the 1935 fiscal year. The for- 
mer omission, whatever its reason, 
would stand in sharp contrast with 
the pitiless policy of publicity newly 
instituted by another 3-letter unit of 
the New Deal, whereby utility and 
other large corporations are forced 
to make public the list of their higher 
salaries. So, too, concealment from 
the public eye of power contracts is 
similarly suggestive of a much critic- 
ized procedure, in the past, of wicked 
corporations. 
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Fe an official agency intrusted 
with a huge public project, sup- 
posedly undertaken in the public inter- 
est, to claim immunity from inquiry, 
inspection, or investigation in these 
days sounds very much like that ob- 
solete phrase of sovereign arrogance, 
“Petat, c'est moi,’ translated into 
twentieth century idiom, “We are the 
public.” 

Even a public agency may benefit 
from letting the full light of day shine 
on all its operations. The regulatory 
function and constructive value of full 
publicity was recognized by the U. S. 
Coal Commission of 1922-3 and its 
requirement was urged as the first step 
toward protection of the public inter- 
est. But the coal industry failed to 
take the public into its confidence and 
its business still suffers from public 
suspicion. For five years the Federal 
Power Commission has_ similarly 
urged full publicity of accounts by 
both holding and operating companies. 

The idea that an industry can be 
benefited by such publicity is.not new. 
A generation ago mining engineer 
Herbert Hoover, in a technical article 
on mine accounts, urged publicity of 
accounts not only “to prevent fraud,” 
but to render operating results avail- 
able for comparative studies and eco- 
nomic analysis so as to promote effi- 
ciency, economy, and honesty in man- 
‘ agement of mine operation. 


co continue to harp on the 
failure of private power compa- 
nies to grasp the lesson of the connec- 
tion between low prices and mass con- 


sumption. “Recently,” to quote an 
editorial in a Western paper of a Jan- 
uary, 1936, date, “a few of them 
reluctantly began experimenting with 


lower rates as a means of attracting 
more business, but in the main they 
have remained obdurate until public 
competition has compelled them to 
make reductions.” 

How wide of the truth are such 
statements may be easily demonstrated 
by a single quotation from the head 
of a great electric system. 

More than twenty years ago, this 
leading exponent of the power inter- 
ests, in a personal letter, expressed his 
agreement with me in these words: 

Yes, I agree with you that government 
and business ought to go hand in hand, and 
also that when increases in volume of busi- 
ness result in better quality of service and 
reductions in cost to the public, then, to 
that extent at least, business should be en- 
couraged by the government to be big, and 
we all agree that the lion’s share of the 
inherent economies incident to big business 
should go to the people served. 

A liberal platform, it may now be 
remarked, but were these words trans- 
lated into acts? Fortunately, that nat- 
ural skepticism was put to the test 
within a few weeks following his in- 
vitation “to see for yourself how the 
large volume, low cost idea which I’ve 
been preaching works out in practice,” 
I visited the office of an interstate unit 
under his control and checked over 
the meter records before and after a 
radical reduction in household rates 
intended to promote cooking by elec- 
tricity. That promotional rate experi- 
ment tried out so long ago was im- 
mediately successful, but surely it can- 
not be said to have been undertaken 
either “recently” or “reluctantly.” 


| pram that record of twenty- 
one years ago in a western 
state is in line with what I observe at 
close range still going on just now in 
Maine. A recent reduction in residen- 
tial rates is followed by an immediate 
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increase of 15 per cent in demand, 
though at the start with less than 1 
per cent added revenue. 

In a broader way, a statistical re- 
view of the progress throughout the 
country during the past two or three 
decades would demonstrate the ab- 
surdity as well as falsity of such state- 
ments as that “in the main the private 
power companies have remained ob- 
durate (as to rates) until public com- 
petition has compelled them ‘to make 
reductions.” Whether country-wide 
averages or records of single compa- 
nies are taken, the experience has been 
that the effect of promotional rate re- 
ductions for residential business is 
always to increase the number of cus- 
tomers, average consumption, and to- 
tal revenue. That fact of lower prices 
but not smaller average bills proves 
the advantage of promotional rates to 
both consumer and producer. All 
this has not been a recent discovery by 
the electric companies: no threat of 
yardstick punishment was necessary to 
arouse that particular profit motive. 

Although regulated, the electric 
utility business is also competitive in 
an important sense. Even if not fea- 
tured in headlines, there has long been 
an engineering competition, resulting 
in constantly lowered costs that have 
in turn made possible the uninterrupt- 
ed decline in price of the electric cur- 
rent the public buys, a characteristic 


that gives the item of electricity a 
unique place in the family budget. 


Fo the purpose of cheapening the 
product, no surer method could be 
devised than this competition between 
steam and water and between coal, 
oil, and natural gas in the generation 
of electricity, as well as between gas 
and electric service, and in recent 
years between integrated systems with 
well-balanced load and small inde- 
pendent units with expensive peaks 
and wasteful lows. The occasional, 
but notorious, instances of wild fi- 
nancing or unwarranted pyramiding 
by holding companies have not been 
sufficient to offset in any notable de- 
gree the technical advances by the 
great majority of the electric utilities. 

To those of us who have had the 
opportunity to witness year by year 
the constant betterment of service 
along with lowering of costs and the 
consequent decline curve of rates, it 
seems an economic crime that the elec- 
tric utilities should have been singled 
out for emotional attacks along the 
whole front from coast to coast. Any 
misdoings in the field of frenzied fi- 
nance have chiefly hurt the utility in- 
vestor, upon whom also falls the 
penalty of public competition, while 
the average consumer of electric cur- 
rent has profited largely and continu- 
ously by the increasing efficiency of 


e 


competitive in an important sense. Even if not featured 


q “ALTHOUGH regulated, the electric utility business is also 


in headlines, there has long been an engineering competition, 
resulting in constantly lowered costs that have in turn made 
possible the uninterrupted decline in price of the electric 
current the public buys, a characteristic that gives the item 
of electricity a unique place in the family budget.” 
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this industry, which has not yet at- 
tained full maturity. No branch of 
American industry has a better record 
‘over a similar period of growth. 


ap measure of these many gains 
in efficiency is the year-by-year 
record of coal consumption at central 
electric stations. Here fuel efficiency 
has doubled since the war ; the average 
consumption of coal per kilowatt hour 
generated was, for the whole country, 
3.2 pounds in 1919 and 1.45 in 1935; 
and the best practice has increased its 
efficiency in the same period from 2 
pounds to .8 of a pound. In other 
words, the average power station of 
today is much better than the most 
efficient plant of 1919. Each year 
technical journals publish long inven- 
tories of similar advances in electri- 
cal engineering, but few of these facts 
catch the eye of the average citizen. 

If the public were in a position to 
oppose some of the fault-finding it 
listens to with the facts already in the 
record, the popular conception of the 
power issue might be far different. 
And equally true is it that if the 
leaders of the power industry would 
heartily welcome, rather than stub- 
bornly resist, fact-determination by 
duly constituted public agencies, then 
regulation would be in a position bet- 
ter to serve the public interest and 
public opinion would not in despera- 
‘tion blindly reach for unrestrained 
competition as a panacea for symtoms 
in large part imagined under the influ- 
ence of political hypnotists: 


Fe years, the yardstick commonly 
used in advocacy of public owner- 
ship as furnishing the desired com- 
petition has been borrowed from the 
Province of Ontario. The higher 


household rates in force in the adjoin- 
ing Province of Quebec have served as 
an effective foil, so that the bright ex- 
ample of the Ontario “Hydro” seems 
to shine all the more brilliantly because 
of the contrast with Quebec where 
nearly all of the electric utility busi- 
ness is conducted by power corpora- 
tions, whereas in Ontario municipal 
establishments command the situation. 

The Ontario figures usually cited 
relate to the large proportion of house- 
hold customers, their high average 
consumption, and the attractive rates 
offered this class of customers. Using 
1933 statistics for Ontario and Que- 
bec: Home and farm customers 
number 4 of the population in Ontario 
and 4 in Quebec ; average consumption 
by this class of customers is 24 times 
higher in Ontario than in Quebec; 
and the average household rate is ap- 
proximately 1}? cents in Ontario 
against 34 cents in Quebec. Appar- 
ently these facts demonstrate the pro- 
motional effect of the low rate in 
Ontario. 

However, this household aspect of 
the power business may not present 
the whole picture: Indeed, other com- 
parisons between the utilities of these 
two provinces are found to complicate 
the issue, even suggesting that the 
public interest may rest on a much 
broader foundation than the monthly 
electric bill of the private citizen. 


| apace value attaches to the 
comparison of Quebec and On- 
tario, for among the Canadian prov- 
inces they rank first and second respec- 
tively, in both potential and developed 
water-power resources. A decade ago, 
their installed capacity was fairly com- 
parable, but more recently develop- 
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Emotional Attacks on Electric Industry 


wet 2 those of us who have had the opportunity to witness 

year by year the constant betterment of service along 

with lowering of costs and the consequent decline curve of rates, 

it seems an economic crime that the electric utilities should have 

been singled out for emotional attacks along the whole front 
from coast to coast.” 





ment in Quebec has forged ahead, 
adding 70 per cent to its generating 
capacity in five years, while Ontario 
increased its capacity only 20 per cent. 
Nor is this all: In 1933 Quebec gen- 
erated 24 per cent more kilowatt hours 
than in 1928, and during the same pe- 
riod Ontario fell off about 30 per cent. 
This contrast in trend also shows it- 
self in Quebec exporting and Ontario 
importing current, each in excess of 
two billion kilowatt hours. 


I total consumption, Quebec ex- 
ceeds Ontario by nearly two billion 
kilowatt hours although Ontario home 
and farm consumption is 4 billion 
kilowatt hours larger. This much 
larger retail distribution in Ontario 
doubtless explains, in part, why On- 
tario stations have more than twice as 
many employees as Quebec, and also 
an even greater disparity in payroll. 
However, there is more to the story 
the figures tell, for between 1928 and 
1933, with only half the increase in 


revenue shown by Quebec, the Ontario 
stations added employees while Que- 
bec stations reduced force 20 per cent 
and payrolls slightly less. In other 
operating expenses Ontario, in the 5- 
year period, added ten million dollars 
and Quebec only four million. Fur- 
thermore, Quebec’s larger increase in 
revenue was accompanied by a reduc- 
tion in the average household rate, 
amounting in three years to } cent a 
kilowatt hour, while the same years 
witnessed in Ontario a slight increase 
(4 mill) in the similar rate. 


peace the Ontario yard- 
stick should have exerted some 
long-distance influence upon house- 


hold rates in Quebec. If not, why a 
yardstick? But no flight of even a 
political imagination could trace any 
influence from that source on Que- 
bec’s greater economy in operating on 
Quebec’s larger increase in overall re- 
turns from current sold at home and 
in other provinces. Incidentally, On- 
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tario’s generating less and buying 
more of its current from Quebec also 
points to the greater efficiency and 
economy at the Quebec plants. 

Even in the unit figures expressive 
of efficiency, the two provinces show 
divergent trends. In Quebec the dol- 
lar invested in generating capacity 
produces a fourth better return in 
kilowatt hours than in Ontario. And 
in revenue from current consumed, 
Ontario received in 1933 a third of a 
cent (.36 cent) more per kilowatt 
hour than in 1929, and Quebec half 
a mill less. What this means is that 
the average rate to the public—all 
classes of consumers, large and small, 
industrial and domestic, lumped to- 
gether—went up in Ontario and down 
in Quebec. The Ontario yardstick 
appears to possess limited usefulness, 
even at home. 


UEBEC’S much smaller average re- 
O turn per kilowatt hour sold to all 
customers (.46 cent in Quebec and 
1.12 cent in Ontario) and quite the 
opposite relation in rates extended to 
household customers (3.25 cents in 
Quebec and 1.77 cents in Ontario) ob- 
viously express divergent attitudes in 
the two provinces toward the larger 
consumer of power and the lighting 
customer. I once took some liberty 
with two electric units in contrasting 
. the different economic policies in force 
on opposite sides of Niagara Falls: 
In New York state the effort seems to 
be to convert watts into work and in 
Ontario to transform volts into votes. 
Possibly similar comment is even 
more appropriate in contrasting Que- 
bec’s industrial policy with Ontario’s 
political project. 

Taxes also enter into the reckoning, 


as in all other affairs of business and 
industry. The Quebec stations with 
4 millions less revenue pay 14 million 
more taxes than the Ontario stations: 
Or figured as a sales tax, the Quebec 
rate is 6.6 cents on the dollar and the 
Ontario rate is 2.6 cents. In Ontario, 
if the comparison is refined by separat- 
ing the commercial companies from 
the municipal establishments, the for- 
mer receive only about one fifth of 
the revenue and pay more than two 
thirds of the tax, so that the municipal 
establishments in Ontario as reported 
in 1933, averaged a tax of only 7 mills 
on the dollar of revenue. 


HIs difference in taxation policy 
explains how, although the aver- 

age householder’s electric bill for 1933 
was some $7 less in Quebec than in 
Ontario, owing to the much larger 
consumption in Ontario even with 
lower rate, the Quebec bill includes 
nearly twice as much tax. For pur- 
poses of tax comparison, the rather 
lengthy yardstick of a representative 
New England electric light company 
might be laid up against the Canadian 
taxes of 2.6 and 6.6 cents; this New 
England company paying in taxes 11 
cents on the dollar of sales. The bur- 
dens of taxes on power companies in 
the South and West are even heavier. 
It necessarily follows that rate com- 
parisons between states and provinces 
or between corporations and municipal 
plants lose significance unless tax dif- 
ferences are taken into account. Es- 
pecially obvious is this in Ontario 
where the tax as figured on sales of 
current would be 94 cents on the dol- 
lar for commercial companies and 7 
mills for the municipal establishments. 
With that differential it is hard to un- 
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derstand why in the 5-year period the 
corporations lost only 18 per cent of 
their business and the municipalities 
gained only 9 per cent in dollar sales. 


NTARIO’S well advertised records 
for low rates for current con- 
sumed in the homes of its voters do 
not tell the simple story of efficiency 
and economy in management by its 
public officials, but rather a somewhat 
mixed account of favoring circum- 
stances and preferential treatment. 
Nature has favored Ontario with 
cheap power from Niagara Falls, and 
later private enterprise in Quebec add- 
ed other available power at a price at- 
tractive enough to lead Ontario to re- 
place power of its own generating. 

The preferential treatment adopted 
by Ontario amounts to a subsidy to 
consumers of electricity at the expense 
of the payers of taxes, and also in 
some further degree to the household 
customers at the expense of the indus- 
trial customers: In other words, both 
a lower retail price and a higher 
wholesale price than are warranted by 
production cost. 

As an American engineer remarked 
years ago, this preferential treatment 
is Ontario’s own affair and it is not 
for us to criticize. If, however, we 
wish to adopt the Ontario yardstick, 
our legislatures would need first to 
pass amendatory laws directing the 


state regulatory commissions to pre- 
scribe discriminating rates ; even then, 
certain well-seasoned decisions of the 
Supreme Court might appear on the 
scene to prevent this utter disregard 
of accounting equities and reversal of 
the principle of fair play. 


wn Pusiic Utitities FortNIGHTLY 
of June 7, 1934, in support of my 
plea for more and better regulation, I 
quoted from the report made ten years 
before by a committee of the National 
Association of Railroad and Utilities 
Commissioners. In that report on 
uniform regulatory laws Chairman 
Gettle of the Wisconsin commission 
asserted that the experience of that 
commission afforded no assurance 
against excessive rates in municipal 
ownership where the city officials de- 
sired thus to lower their tax rate and 
furthermore even where a fair return 
was the rule, regulation by the state 
was necessary to secure equitable 
treatment of different classes of cus- 
tomers. 

It was an unfortunate move on the 
part of the U. S. Senate three years 
ago in striking from the TVA bill as 
introduced in the House of Repre- 
sentatives the proviso for a review by 
the Federal Power Commission of the 
rates on power to be delivered to ulti- 
mate consumers. Even that review 
had to be limited to providing that 


e 


welcome, rather than stubbornly resist, fact-determination 


q “. . . if the leaders of the power industry would heartily 


by duly constituted public agencies, then regulation would 
be in a position better to serve the public interest and public 
opinion would not in desperation blindly reach for unre- 
strained competition as a panacea for symptoms in large 
part imagined under the influence of political hypnotists.” 
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these consumer rates should not ez- 
ceed an amount reasonable, just, and 
fair, whereas in truth discriminatory 
rates may be unreasonably low as well 
as excessively high. Faith in the 
TVA yardstick would have been im- 
measurably strengthened were this 
standard of measure subject to the 
close scrutiny and constant testing by 
a more judicially minded and disinter- 
ested body than the Authority itself, 
intrusted as it is with multifold inter- 
ests ranging from model villages to 
ceramics, and from budding and 
grafting forest trees to cattle uplift. 


¢ }-~ defect in the TVA Act, de- 
liberately incurred, has now hap- 
pily been largely removed by the 
amendments of August 31, 1935. 
Now the law requires the TVA Board 
to keep books as to capital and operat- 
ing costs under such uniform system 


of accounting as the Federal Power 
Commission is directed to prescribe. 
The commission is also granted final 
authority over proposed power con- 
tracts the necessary funds for which 
are to be provided by bond issues of 
the Authority. 

The Federal Power Act of 1935 al- 
so places under the jurisdiction of the 
Federal Power Commission all agen- 
cies of the United States engaged in 
the power business, as to their ac- 
counts, records, and rates of deprecia- 
tion. Vice Chairman Manly has 
called attention to the opinion of many 
leading advocates of municipal owner- 
ship that the voluntary extension of 
standardized accounting to all other 
publicly owned plants would be high- 
ly desirable. 

Commissioner Manly points out the 
advantage of uniform accounting as 


enabling the finances and operations 
of the public undertakings to be “fair- 
ly compared with those of privately 
operated utilities.” This additional 
authority now vested in the Federal 
commission opens the door for apply- 
ing the cost-of-service principle equal- 
ly to the government yardstick proj- 
ects and to the public utilities already 
in the field. We may live to see the 
same accounting rules applied in Ten- 
nessee as in Kentucky, where the com- 
mission on October 31, 1933, unan- 
imously held “that a banquet is not an 
appropriate or proper part of the cost 
of a public utility project” and that 
“to approve such an _ expenditure 
might open the door to good-will ad- 
vertising at the cost of the consuming 
public.” Undoubtedly “consuming” 
refers to kilowatt hours, not to ban- 
quet menu! 


HIs extension to publicly financed 

power projects of strict account- 
ing with judicial review of all the 
facts may go far toward putting the 
competition on a fair basis. Having 
all the significant facts available in 
such form will facilitate a worth-while 
comparison of financial structure, ex- 
penses, and profits of different units 
or systems, whether or not competing 
as to the market served. Then the 
public will be in a position to know 
which is efficient and which is waste- 
ful. 

Strict enforcement on all electric 
utilities, however owned or operated, 
of uniform accounting should clear 
the atmosphere, even to removing an 
economic issue from politics. The 
Federal Power Commission by 
prompt and energetic acceptance of 
this enlargement of its quasi judicial 
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functions can even now endow the 
Tennessee valley experiment with 
some real value as a standard of meas- 
ure. Whoever calls a halt to the com- 


mission entering upon its new field of 
endeavor, whether a representative of 
power corporations in the same region 
or an authority official, obviously lacks 
faith in his side of the issue. 
Incidentally, these amendments of 


1935 to the Federal Power Act and 
the Tennessee Valley Authority Act 
may furnish a basis for testing the 
absolute soundness of the question 
whether private business is economical 
and political operation wasteful. Bald 
assertion cannot prove its validity, but 
accounting facts openly arrived at can 
determine which better serves the pub- 
lic interest. 





H. I. Phillips Looks at the Telephone Probe 


First Prober—So, you allowed telephone 
equipment to be leased for the distribution 
of racing results, eh? 


Telephone O ffictal—Yes, sir. 


First Prober—You deliberately made it easy 
for people to find out which horses had won 
races in this country, did you? 

Telephone Official (quite ashamed of him- 
self)—I’m afraid so; yes, sir. 

Second Prober (aside to first prober)— 
Hurry this thing alone, will ya, Eddie? I 
wanna get out and see who won the third. 

Third Prober—Your company leased tele- 
phone equipment to so-called booking rooms, 
did it not? 

Telephone Official—It did. 

Third Prober (very accusingly)—And your 
company got paid for it, did it not? 

Telephone Official—You can lay 100 to 1 
on that! 


First Prober—You realize, do you not, what 
a bookmaker is? 


Telephone Official—There’s at least one in 
every office and two in the average home. 


First Prober—And you are aware that 
through these bookies a man can put a bet on 
a horse? 


Telephone Official—Well, they think it’s a 
horse at the time they bet on it. I remember 
one day last autumn I bet on Foreign Lady in 
the fifth at—— 


Second Prober—I remember that skate too; 
let’s not make this inquiry too unpleasant. 


First Prober—Do you, or do you not, con- 
sider betting through bookies a bad thing? 


Telephone Official—It is bad for the race 
tracks, which are the leaders in the fight on 
betting outside the tracks. 


First Prober (indignantly)—Do you mean 
to say that betting by a man who has the 
money and the time to go to a race track 
is the same as by a man who hasn’t the time 
or the money to go to the track? 


Telephone Official (frightfully embarrassed) 
—The only difference I can see is that the man 
who doesn’t go to the tracks gets fewer tips 
and has a better chance of backing a winner. 


Second Prober—Haven’t you ever heard of 
a bettor getting switched on the telephone? 


Telephone O fficial—Never ! 


Third Prober—Why, that’s nonsense! I 
went to the phone to bet Late Date across the 
board yesterday and central said her uncle 

d seen a wire from an owner saying that 
Old Judge was a pipe. When I got my con- 
nection there was a crossed wire and I heard 
somebody putting $10 on Dixie Princess to 
win— 


First Prober—Come, come now! Nobody 
is still playing that one to finish better than 
second ! 


Second Prober—We are not making any 
headway. We are wasting time on minor 
details. We have not yet reached the highest 
point in this— 


Third Prober (grabbing his hat and rushing 
toward the door)—That’s the one! 


First Prober (dashing for a phone booth)— 
A hunch! 


Second Prober—What’s the one? 
a hunch? 


Telephone Official (making for a phone 
booth also)—Don’t you get it, id? High- 
est Point, in the seventh at Tropical! 

(The inquiry breaks up in disorder.) 

—Courtesy New York Sun. 


What's 
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Much Ado about—What? 


A glance at the record of the Supreme Court 
in passing on the constitutionality of various 
legislative acts. 


By DUDLEY CAMMETT LUNT 


A LAW violating a Constitution established 

by the people themselves, would be con- 

sidered by the judges as null and void. 
—James Madison in the Federal Convention. 


Interpretation of our great charter of gov- 
ernment which proceeds on any assumption 
that the responsibility for the preservation of 
our institutions is the exclusive concern of 
any of the three branches of government, or 
that it alone can save them from destruction 
is far more likely, in the long run, “to ob- 
literate the constituent members” of “an in- 
destructible union of indestructible states” 
that the frank recognition that language, 
even of a Constitution, may mean what it says. 
—Per Mr. Justice Stone dissentiente in United 
States v. Butler et al.? 

HE judicial review of legislation 

—here is a topic of perennial 

dispute. Those there are who 
still beat their breasts in an ecstasy 
of despair lamenting such a wicked 
usurpation of power. If one is unable 
to understand the prediction of James 
Madison quoted at the head of this 
article, he can only continue to wail. 
The wicked usurpation remains one 
of the facts of judicial life. 


Then there is the dispute as to the 


true nature of this power. Or to put 
the matter in a more pragmatic light— 
how in fact is it exercised? The 
pontifical declaration is that the court 
is concerned not with the wisdom of 
legislation but with the power to en- 
act it. Argument upon this has long 
been heard, in the old phrase “out of 
doors.” Recently, if one interprets 
aright the language of dissent in the 
triple A case, one may distinguish the 
echoes of dissension from the court’s 
own conference room upon this same 
problem. As suggested its solution 
will become apparent though perhaps 
not as predicted, “in the long run.”’ 
Further contention is to be heard in 
the Halls of Congress. While the 
judicial mill grinds slowly and the 
public puzzles over the import of the 
TVA decision and awaits the ultimate 
projection of the many cases involving 
the constitutionality of the holding 
company legislation, impassioned leg- 
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islators are quoting Lincoln and offer- 
ing bills the end of which is to restrict 
the power of the Supreme Court to 
declare legislation null and void. 


I" the meantime it would seem not 
inappropriate to discover just what 
all the to do is about. In a word let 
us have a look at the record. 

The Supreme Court, as every 
schoolboy should but does not know, 
first held an Act of Congress uncon- 
stitutional in 1803 in the famous case 
of Marbury v. Madison.* The con- 
stitutional point while technical is sim- 
ply stated. Marbury was entitled to a 
commission for the office of justice of 
the peace. Madison, then Secretary 
of State, refused to deliver it. There- 
upon Marbury pursuant to the appro- 
priate provision of the Judiciary Act 
of 1789, petitioned the Supreme Court 
for a writ of mandamus. In less tech- 
nical language he asked the court to 
order Madison to deliver the commis- 
sion to him. But, said John Marshall, 
the issuance of this writ is an act of 
original jurisdiction and the Constitu- 
tion gives to this court original juris- 
diction only in certain specified cases 
of which this is not one. Ergo that 
provision of the Judiciary Act is un- 
constitutional and thus we cannot give 
you your writ. 


ate years were to elapse be- 
fore the court again attempted to 
exercise this power with respect to an 
act of Congress. When it did it came 
a cropper. - The case was none other 
than Dred Scott v. Sandford.* Then 
followed a lapse of nearly a decade 
and since that time the succession of 
such decisions term after term has 
been fairly constant—a quite natural 
result both of the increase in the exer- 


cise and the expansion of national 
powers. 

In the course of our national exis- 
tence which now approaches a century 
and a half, the Congress is said to have 
enacted somewhat in excess of twen- 
ty-four thousand public acts. In the 
same period the Supreme Court as the 
result of sixty-nine decisions has af- 
fected the validity of fifty-nine differ- 
ent statutes. The discrepancy in the 
latter figures wants explanation. It 
is this: 

An example may be had by con- 
trasting the railroad pension case 
(Railroad Retirement Board v. Alton 
R. Co.*) with the decision concerning 
the conversion of state savings and 
loan associations into Federal agen- 
cies (Hopkins Federal Savings & 
Loan Asso. v. Cleary®). By the for- 
mer ruling the Railroad Retirement 
Act fell in its entirety whereas in the 
latter but a single subdivision of a 
single section of the Home Owner’s 
Loan Act was held invalid. Ina word 
the rule is that if an act can stand 
without its invalidated portion, the de- 
cision is confined to that portion. 


HUs it is clear that the same stat- 

ute may be vitiated in several of 
its parts and the recerd reflects two 
acts with respect to which a total of 
six decisions have invalidated separate 
provisions in each of them. On the 
other hand there is an instance in the 
so-called Trade-Mark Cases* when 
two statutes fell by the same ruling. 
And the resultant figures—sixty-nine 
decisions and fifty-nine statutes—are 
further qualified as the result of this 
same rule of operation. But twelve 
acts have been discarded in their en- 
tirety leaving a balance of forty-seven 
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stricken in part. This is approximate- 
ly a fifth of the total. 

Once the total has been stated, sub- 
traction begins. Thus two decisions 
have been overruled by subsequent rul- 
ings of the court—Hepburn v. Gris- 
wold” and in Re Heff *—and a third, 
Pollock v. Farmers’ Loan & Trust 
Co.,® the famous income tax decision 
in the nineties, was put to sleep some 
time since by the Sixteenth Amend- 
ment. To these, in point of view of 
results, may safely be added the Dred 
Scott Case. In addition to the fact 
that the court’s ruling on the constitu- 
tionality of the Missouri Compromise 
is commonly regarded as dicta, it ap- 
pears that Congress had declared that 
act inoperative while the case was 
pending. There are two other deci- 
sions rendered after the act in question 
had been repealed. Finally there are 
at least four instances in which Con- 
gress has found other means within its 
power to enact valid statutes to replace 
those held invalid in whole or in part. 


H” stands the score with the 
elimination of these decisions 
and statutes? You have fifty statutes 
and sixty decisions and of the fifty 
acts but ten have been held void in 
their entirety and forty in part. This 
out of a total in excess of twenty-four 
thousand! And in passing it may be 
noted that out of these fifty statutes, 
the operation of six had been confined 


to the District of Columbia, one to the 
territory of Alaska, and one to the 
state of Oklahoma. But the results of 
this so-called usurpation of power 
should be viewed from another angle. 
Disregarding the three cases now 
overruled one may inquire in what re- 
spects the Supreme Court has consid- 
ered the fundamental law to have been 
violated by the legislative arm. 

On this score there may be eliminat- 
ed from the discussion at the outset 
what may be termed the Civil War de- 
cisions. At the time of the adoption 
of the Thirteenth, Fourteenth, and 
Fifteenth Amendments, it was widely 
conceived that their effect was vastly 
to increase the scope of the national 
powers. The Supreme Court took a 
different view in seven cases, the last 
of which was decided in 1906. In- 
dubitably that chapter is closed. 


Nw again as every schoolboy 
should but does not know, the 
Constitution conceives a tripartite di- 
vision of sovereignty into the Ex- 
ecutive, Judicial, and Legislative 
branches. We find but three decisions 
in which it was held that congressional 
power had strayed over into the Ex- 
ecutive reservation—the Myers Case 
decided in 1926, and the two deci- 
sions involving the NRA.“ With re- 
spect to the judicial power there are 
an even dozen decisions observing that 
Congress has failed to regard consti- 


e 


proaches a century and a half, the Congress is said to have 


q “In the course of our national existence which now ap- 


enacted somewhat in excess of twenty-four thousand public 
acts. In the same period the Supreme Court as the result 
of sixty-nine decisions has affected the validity of fifty-nine 
different statutes.” 
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tutional limits. These cases are tech- 
nical going and involve attempts to 
add to or subtract from the judicial 
power and to diminish the compensa- 
tion of the judges during their tenure. 

Of the remaining forty-four cases 
which exhibit for the most part gen- 
eral legislation, thirty-nine involve 
violations of the Bill of Rights, the 
taxing power, and the commerce 
clause. The Bill of Rights takes first 
place with eighteen decisions. Here 
in John Citizen’s right bower the cases 
reveal instances when, as a result of 
Acts of Congress, his property has 
been taken “for public use, without 
just compensation” ; where there have 
been failures to inform him “of the 
nature and cause of the accusation” 
against him and to confront him “with 
the witnesses against him” ; denials of 
his right to trial by jury and infringe- 
ment of his privilege against self-in- 
crimination; violation of his right 
to be secure “against unreasonable 
searches and seizures” ; and case after 
case in which the Supreme Court has 
saved inviolate his right not to be de- 
prived of his “liberty or property, 
without due process of law.” 


N=: come the fifteen decisions 
which cluster around the power 
to tax. It is a cardinal principle of 
the Federal system that the sovereigns, 
national and state, are inhibited from 
taxing each other’s instrumentalities. 
The application of this principle with 
respect to a-Federal tax first occurred 
in 1871 in the case of Collector v. 
Day.” At the present time five deci- 
sions fall under this head. The pro- 
hibition against taxes on “articles ex- 
ported from any state” takes care of 
four more. Then there is Eisner v. 


Macomber in which the income 
tax upon stock dividends fell by the 
wayside. 

The other decisions are all of recent 
vintage having been decided since 
1922. The theory is that if acting un- 
der the guise of an exercise of the 
power to lay taxes Congress reaches 
out to control matters outside the na- 
tional domain, the court will tear the 
subterfuge asunder and strike down 
the scheme. Here is to be found the 
second child labor decision in Bailey v. 
Drexel Furniture Co. The AAA 
decision is the latest accretion to this 
class of cases. 


| renguend we have for consideration 
the commerce clause with a total 
toll of six decisions. With respect to 
two of them—the so-called Trade- 
Mark and Employers Liability 
Cases,"® Congress has enacted legisla- 
tion within constitutional limits which 
supplants that held void. A third, 
Keller v. United States," is a decision 
of little importance dealing with a 
statute providing in part for prosecu- 
tions for the “harboring’”’ of alien 
prostitutes. The other three stand out 
in contrast. For here are to be found 
the wrecks of the first Child Labor 
Law, the Railroad Retirement Act, 
and also the late but doubtless not 
lamented NRA. 

On the whole showing what is to 
be said of the results of the exercise 
of this power to invalidate Federal 
legislation? Of course at the moment 
the AAA Case arises in one’s mind, 
But does anyone doubt that Congress 
can find other and perhaps better 
angles of approach to the difficult 
farm problems? Reaction here is in- 
delibly personal. To the writer the 
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The Necessity of Judicial Review 


“. .« when two sovereigns operate in the same field at the same 
time, unless you are going to have chaos, you must have a set of 
rules determinative of the functions of each. Hence the Con- 
stitution which allocates their powers. And with equal inevitabil- 
ity there exists the need of an umpire to see that the rules are kept 
and thus to compose peaceably the certain conflicts between the 
several sovereigns. And hence judicial review by the court.” 





most serious denials of power are to 
be found in the decisions invalidating 
legislation as to child labor and pen- 
sions for those engaged in interstate 
commerce. But when all is said and 
done the attitude of Mr. Justice 
Holmes about sums up the matter. 
He once expressed a doubt whether 
the loss of the court’s power to declare 
an Act of Congress unconstitutional 
would have any vital effect upon the 
nation’s destiny. 


iy the current discussion of this 
power it is widely assumed that the 
Supreme Court has been overprolific 
in its invalidation of the laws of the 


current administration. There are 
those who “view with alarm” the fact 
that on a bright May day last spring 
both the NRA and the Frazier- 
Lempke Act fell to the ground. This 
occurred again last December but the 
decisions had less of the headline 
quality. They were Hopkins Federal 


Savings & Loan Asso. v. Cleary ™ and 
United States v. Constantine.” In the 
latter case the curious will find a dis- 
senting opinion by Mr. Justice Car- 
dozo which foreshadows in inimitable 
fashion the division of the court in 
United States v. Butler (the triple A 
case). Handing down two decisions 
on the same day invalidating Federal 
legislation, the record shows to be an 
old story. Prior to the present admin- 
istration it has occurred upon four 
other occasions. In 1870 three such 
decisions were rendered within five 
weeks’ time. 


N= is the discussion complete 
without a reference to split deci- 
sions. Here again the record speaks 
for itself. You have a total of sixty- 
nine decisions. Of these twenty-four 
were by a united court; ten exhibit 
four dissents; another ten, three dis- 
sents, and the remainder one and two 
dissenting opinions. In truth the 
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most that need be said about the five- 
to-four decision is that it is always 
news. It should never be forgotten 
that the life of the law is often to be 
found in the dissenting opinion. It 
may and often has become the law of 
tomorrow. Again the record reflects 
a neat example. Read Hepburn v. 
Griswold ® and the decision which 
overruled it,—Knox v. Lee. Both 
of these were five-to-four decisions. 

It is a curious comment upon the 
current hubbub over this matter that 
its most important aspect receives little 
or no attention. To any intelligent 
mind that has reflected upon the mere 
fact of the existence of our Federal 
system, both the Constitution and its 
judicial review will appear as its in- 
evitable components. 


I* other words when two sovereigns 


operate in the same field at the 
same time, unless you are going to 
have chaos, you must have a set of 
rules determinative of the functions 
of each. Hence the Constitution 
which allocates their powers. And 
with equal inevitability there exists the 
need of an umpire to see that the rules 
are kept and thus to compose peace- 
ably the certain conflicts between the 
several sovereigns. And hence judi- 
cial review by the court. 

The full details of the record on 
this score may be found in the two 
hundred and ninety-six volumes of 
the official reports of the decisions of 
the Supreme Court. The decision in 
Fletcher v. Peck ® which was handed 
down seven years after Marbury v. 
Madison,” was the first case in which 
a state law was held by the Supreme 
Court to be unconstitutional. In that 
case the act in question was held to 


have violated the constitutional provi- 
sion that “No state shall . pass 
any law impairing the obli- 
gation of contracts.” 

From that day down to the recent 
invalidation of the late Huey Long’s 
nefarious attempt to throttle the press 
of Louisiana (Grosjean v. American 
Press Co. decided February 10, 
1936)** the procession has been a 
steady one. At the head of the parade 
are to be found Marshall’s famous de- 
cisions in McCulloch v. Maryland; * 
The Dartmouth College Case; Gib- 
bons v. Ogden, and Sturges v. 
Crowninshield.* | The principles 
which he laid down in these opinions 
in a large sense form a part of the 
Constitution itself. 


Gos conception of the content of 
this litigation may be glimpsed 
from a count made some years ago by 
Charles Warren. He was concerned 
only with laws enacted pursuant to the 
police powers of the states and their 
ultimate fate at the hands of the Su- 
preme Court. And thus these figures: 
disclose but a part of the picture. In 
the generation between 1889 and 1918: 
it appears that out of five hundred and’ 
sixty-four such statutes, ninety-nine 
were held invalid, forty-six in viola-. 
tion of the commerce clause, and fifty- 
three under the zgis of the due process: 
clause of the Fourteenth Amendment.. 

Thus upon even a cursory examina- 
tion of the record it is clearly apparent 
that the Supreme Court’s power to 
review legislation is an element abso- 
lutely vital to the functioning of the 
Federal system. Any power is capa- 
ble of abuse. Its mere existence nec- 
essarily implies that possibility. 

But granting that instances of its 
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abuse exist, it would seem the part of _ benefits and detriments. Instead of this 
intelligence upon any suggestion of its to what fare are we condemned? An 
alteration to consider first its neces- inordinate amount of footless conten- 
sity ; second the ultimate results of its tion and declamation about five-to-four 
exercise, and finally a balancing of its decisions and usurpations of power. 


e 
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Government Ownership by Default 


ce¢ HE greatest mistake that could be made would be to assume that 
whether we will have government ownership will be determined 
by whether the public wants it. It probably never will want it. That 
will make little difference. And it will do little good to argue and adopt 
resolutions against it. The outcome will be determined by the in- 
exorable logic of political and economic developments. We have been 
for years following policies that have been undermining the earning 
capacity of the railway industry. Congress at every session adds to 
these policies and is confronted with demands for more of them. If 
they are not reversed, private capital will refuse to go into or stay in 
the railroad industry. Government will then have to furnish the capital 
for maintaining railway operation; and government ownership will 

have become unavoidable.” 

—Samuet O. Dunn, 
Editor, Railway Age. 
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Effect of New Deal Policies on 


Electric Company Earnings 


A glance at the 1932-1935 record 
of 167 operating companies 


By WADSWORTH H. MULLEN 


Such a measure (the Public Utility Hold- 
ing Company Bill) will not destroy legiti- 
mate business or wholesome and productive 
investment. It will not destroy a penny of 
actual value of those operating properties 
which holding companies now control. . . . 

—President Roosevelt, March 12, 1935. 


HE public utility holding compa- 
T ny has of course borne the brunt 

of the administration’s attacks 
upon the utility industry ; the attention 
of commentators has been focused 
chiefly upon the effects of the bill in 
relation to investors in holding com- 
pany securities. 

But in Donnybrook Fairs, innocent 
bystanders usually receive more than 
their share of flying bricks. The last 
four years have proved no exception ; 
in the rain of missiles tossed by the 
administration at the public utility in- 
dustry, the most conservatively cap- 
italized operating companies have suf- 
fered, along with the most speculative 
holding companies. 

A tabulation of the earnings records 
of 167 operating companies in the 


electric light and power field? (Table 
I) shows what has happened since 
1932 to these companies which have 
the administration’s pledge that not a 
“penny of actual value” would be de- 
stroyed. 

These operating companies last year 
sold about 4 per cent more current to 
ultimate consumers than they did in 
1932; their gross revenues gained 4.7 
per cent. But net income dropped 6.3 
per cent—and the balance available 
for the common stock (after deduc- 
tion of full preferred dividend re- 
quirements) has decreased 7.5 per 
cents. 

This decline in net during the 3- 
year period of recovery from the de- 
pression’s trough stands in sharp con- 
trast to the eighty-fold gain in net 
income enjoyed by industrial and mer- 
cantile corporations since 1932 (first 
nine months). 

1Some of the companies included, while 


primarily operating companies themselves, al- 
so control additional operating subsidiaries. 
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) three important respects have the 
administration’s policies in general 
—its campaign against the public util- 
ity industry in particular—reacted 
against operating companies in the 
electric light and power field, and 
nullified the administration’s pledge to 


these companies : 
I Largely as a result of the cam- 
* paign for the holding company 
bill, every encouragement has been 
given to the cutting of rates. States 
have been encouraged to enact more 
stringent regulatory laws. Cities have 
been stimulated to apply for Federal 
loans for the erection of municipal 
plants; the government itself has par- 
ticipated in this movement by the 
construction of “yardsticks.” Public 
opinion against the utilities has been 
mobilized, and rate decreases widely 
publicized. 


The result of this campaign has, of 
course, been a marked reduction in the 
cost of electricity to the ultimate con- 


sumer: rates have been cut some- 
times voluntarily, more often at the 
behest of public utility commissions. 
In Cleveland, for example, the cost of 
electricity to domestic users has de- 
creased 15 per cent in five years. The 
cost of electricity to all U. S. consum- 
ers has declined from 2.87 cents per 
thousand kilowatt hours in 1932 to 
_ 2.67 cents in 1935—a decrease of 
about seven per cent. In 1934, the 
Federal Power Commission conducted 
an investigation of domestic electric 
rates in 191 large cities. In 60 of 
these cities, rates were reduced in the 
last six months of the year alone. For 
the fiscal year ending June 30, 1935, 


® Based upon nine months’ figures of Edison 
Electric Institute. 


the commission has estimated that 
consumers were saved about $60,000,- 
000 through rate cuts, with residential 
customers receiving about half of this 
benefit. 

This is not to say that many of 
these rates reductions were not jus- 
tifiable; some may even prove to be 
of long-range benefit to the operating 
company. But there is no doubt that 
certain of the reductions, coming as 
they did in the worst days of the de- 
pression, or later when production 
costs were rising, have seriously im- 
paired the safety factor of public util- 
ity bonds, and in certain cases have 
reduced to the vanishing point the 
margin left for the common share- 
holder. An additional point is the ex- 
pense to which operating companies 
have been put in fighting rate cases 
before public utility commissions and 
in the courts. For example, the Long 
Island Lighting Company, a compara- 
tively small operating company, has 
spent well over $2,000,000 in the past 
five years in fighting a rate case. 
Finally, in November, 1935, rate re- 
ductions were instituted amounting to 
3.2 per cent of the company’s gross in- 
come. 

Again, this is not to say that in 
many instances these sums might not 
have been better utilized in reducing 
rates at the start of the fight. Many 
companies have unquestionably been 
shortsighted in their refusal to insti- 
tute promotional rates which would 
stimulate long-term consumption of 
current by the individual householder. 
But the fact remains that the cost 
of fighting rate cases has, of recent 
years, been a serious burden upon op- 
erating properties; the management 
of many companies have felt their 
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Table I 
The 1932-1935 Record of 167 Operating Companies* 


Gross revenue 

Operating expenses 

Operating income 

Other income 

Total income 

Fixed charges 

Net income 

Preferred dividend requirements 
Balance available for common 
Fixed charges times earned ... 


(Add 000) 


1934 1933 1932 


$1,841,777 $1,766,213 $1,833,957 
1,200,373 1,106, 46 


1,404 716,811 
23,672 27 
665,076 
342,268 
121,448 
220,820 


2.06 


* Including only those companies engaged primarily in the manufacture and 
sale of electricity, excluding all holding companies, as such. 


** Estimated 


on the basis of 1935 nine months’ earning: 


Ss reports, or earn- 


ings for twelve months ending in September, 1935, for 71 of these companies. 





duty to creditors and owners lay in 
resisting these reductions in their rate 


structure. 
2 The administration has done 

* more than sponsor increased 
Federal taxation. Unquestionably its 
attitude toward the electric light and 
power industry has encouraged local 
authorities to increase the tax burden 
upon operating properties, to impose 
new taxes in the form of sales imposts 
or income assessments. For instance, 
a heavier state sales tax which went 
into effect in Illinois last year is esti- 
mated to cost Commonwealth Edison 
$1 a share. 

The records of these 167 operat- 
ing companies present a striking pic- 


ture of increased tax burdens since 


1932: # 
Sd 
Gross Revenue All Taxes TOSS 
1932 $1,834,000,000 
1933 —_1,766,000,000 
1934 —_1,842,000,000 
1935* 1,920,000,000 


* Estimated. 


While gross revenue has increased 
4.7 per cent in this 3-year period, tax 
payments have risen 29.8 per cent. In 
1935, the tax bill of these operating 
companies of $270,000,000 was only 
about $6,000,000 less than the balance 

8 The figure for each year is partially esti- 
mated since not all operating companies sepa- 
rately report tax payments. The tax ratio 
for approximately two thirds of these com- 


panies making a separate report has been used 
as a basis for these estimates. 


$208,000,000 
215,000,000 
242,000,000 


270,000,000 
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available for the common stock after 
allowance for preferred dividend re- 
quirements: one dollar for ownership 
matched by 98 cents for government. 


The NRA and the monetary poli- 
3. cies of the government have re- 
sulted in marked increases in expense 
to these operating companies. As an 
example of increased costs: the whole- 
sale price of bituminous coal has risen 
15.4 per cent in the last three years. 
Maintenance and construction costs, 
wages, materials—almost all expenses 
have responded to the government’s 
efforts to increase prices. 

The combined operating ratio of 
these 167 power and light companies 
has risen over three points—from 
60.9 per cent in 1932 to 64.1 per cent 
last year. Even after the exclusion of 
taxes, all other expenses increased 5.5 
per cent, while gross revenue was 
showing a gain of 4.7 per cent. 

An analysis of the 1934-1935 reve- 
nue reports of 100 of these compa- 
nies,* whose 1935 gross revenue 
showed an increase over 1934, finds 65 
of the 100 with an increased operat- 
ing ratio; only a third of them were 
able to show a reduction in their ex- 
pense ratio in spite of a larger volume 
of business. Between lower rates and 
higher expenses, net income suffers. 

From the 1934 low, utility revenues 
and earnings have shown a consider- 

#Covering various periods: first six or 


nine months of 1935 and 1934; years ending 
June 30, or September 30, 1935 and 1934. 


able improvement. If revenues con- 
tinue to swell, net should reflect more 
than proportionate gains. But if a 
recession in business occurs, serious 
declines will take place in the safety 
factor of utility bonds. Too many 
operating companies with rate struc- 
tures frozen at lower levels, confront- 
ed with increased expenses, will be 
hard to meet fixed charges. This situ- 
ation becomes ali the more serious 
when the prospects for inflation are 
considered. 

The 167 operating companies 
shown in Table I earned fixed charges 
2.23 times in 1935, against 2.06 in 
1934 and 2.31 in 1932. But if reve- 
nues should again decline to the 1932 
level, it seems assured that these com- 
panies as a whole would be able to 
earn their fixed charges less than two 
times—and many of the individual 
units would be compelled to reor- 
ganize. 

A note of pessimism is perhaps dis- 
cordant at this time when the industry 
as a whole is registering such impres- 
sive gains in output, showing such a 
marked improvement in earnings. 
But it should be recognized that the 
basis of that improvement is a some- 
what precarious one. The very popu- 
lar movement to cut rates, to increase 
taxes, to build “yardsticks,” has been 
carried just about as far as it possibly 
can be if the financial security of op- 
erating company obligations is to be 
preserved. 





c¢ i the government had owned and operated the railways during 


the six depression years 1930-1935, inclusive, it probabl 


would 


have incurred a railroad deficit of at least $10,000,000,000 which the 
taxpayers of this country would have had to pay, in addition to all 
other costs of government incurred during this period.” 


—Samuet O. Dunn 
Editor, Railway Age. 
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By OWEN ELY 


American Power & Light Co. 
Earnings Recover Rapidly 


MERICAN Power & Light Co., affili- 
ated with the Electric Bond and 
Share system, is showing a remarkable 
recovery in earning power. In the 
twelve months ended February 29th 
$4.60 a share was earned on the pre- 
ferred, compared with $2,60 in the same 
previous period. System revenues 
showed a gain of about $6,750,000, of 
which the company was able to carry 
over half to net income, despite a sub- 
stantial increase in depreciation charges. 

The company has for some time 
maintained a strong cash position. The 
parent company as of December 31, 
1935, reported cash assets of $11,365,- 
493 and receivables of $2, 642,992 
against current liabilities of $1,702, 758; 
the system balance sheet made a simi- 
larly strong showing with cash in ex- 
cess of $25,000,000. 

The system’s subsidiaries are in wide- 
ly separated areas in the West, as well 
as in Florida, and it has benefited by 
serving several regions in which eco- 
nomic recovery has been rapid. Wash- 
ington Water Power, Portland Gas & 
Coke, Pacific Power & Light, and oth- 
ers serve the area around Spokane and 
Portland. Montana Power serves im- 
portant mining centers in Montana, and 
Central Arizona Light & Power serves 
Phoenix and adjacent territory. In the 
Middle West, another group of compa- 
nies serve Duluth, Superior, and vicin- 
ity. Kansas Gas & Electric, Nebraska 
Power, and other companies (known as 


the Prairie group) serve communities 
in Kansas, Omaha, and Nebraska. Tex- 
as Power & Light Co. and Texas Elec- 
tric Service Co. serve Fort Worth, 
Waco, and many other Texas communi- 
ties. Florida Power & Light Co. oper- 
ates in Miami, Palm Beach, Daytona 
Beach, and surrounding territory. The 
system gross in 1935 was obtained ter- 
ritorially about as follows: 


Pacific-Northwest Group .. $19,976,000 
Rocky Mountain Grow 14,203, 
Minnesota-Wisconsin Group 6,524,000 
Kansas-Nebraska Group . 12,257,000 
Texas Group 15 
Florida Group 

Unclassified 


$82,560,000 100% 
UBSIDIARIES’ earnings did not gain 


uniformly last year. For the cal- 
endar year Florida Power & Light’s net 
income gained 93 per cent, Montana 
Power 100 per cent, Central Arizona 
Light & Power 113 per cent, Pacific 
Power & Light 62 per cent, Northwest- 
ern Electric 122 per cent, and Washing- 
ton Water Power 31 per cent. The 
gains for these companies were largely 
traceable to the record tourist business 
in Florida, the revival of copper min- 
ing in Montana, and the improved lum- 
ber business in the Pacific Northwest. 
(Portland Gas & Coke, however, report- 
ed negligible earnings last year.) On 
the other hand the Texas companies 
showed a decline in net and the other 
companies in the Middle West showed 
only modest gains. 
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The Pacific Northwest group may be 
affected unfavorably in the future by 
two factors, (1) competition with the 
Bonneville dam hydroelectric develop- 
ment sponsored by the Federal govern- 
ment, which may be ready in 1937; and 
(2) expiration of Northwestern Elec- 
tric’s franchise in Portland in 1937, 
which contains a provision permitting 
purchase of its properties by the city 
of Portland. 

As subsidiaries are operating compa- 
nies with two minor exceptions, the 
company would be only slightly affected 
by the provision of the pending House 
tax bill which subjects the earnings of 
second-degree holding companies paid 
out in dividends to a 424 per cent tax. 
The widely scattered nature of the sys- 
tem, however, makes it somewhat vul- 
nerable under the Utility Act of 1935. 


APITALIZATION of the American 


Power & Light System outstand- 
ing at December 31, 1935, consisted of 
$306,111,000 subsidiary funded debt 
and $111,605,000 subsidiary preferred 
stocks (together with $759,149 minor- 


ity interest), preceding $47,540,500 
parent-company funded debt, 793,544 
shares of $6 and 978,444 shares of 
$5 preferred stock and 3,013,812 shares 
of common stock (including scrip). 
The parent-company funded debt is rep- 
resented mainly by about $43,000,000 6 
per cent debentures due 2016. 

While current security prices are 
showing considerable fluctuation, the 
following summary of the company’s 
junior securities based on April 27th 
prices may be of interest: American 
Power & Light debenture 6s of 2016 
. are around 98, range for this year be- 
ing about 92-100 and for 1929-35 32- 
109. The preferred stock is around 48, 
with this year’s range 43-61 and last 
year’s 50-10 (the $5 preferred sells 
proportionately lower, being currently 
around 41). While the company has a 
very strong cash position, dividends 
have been reduced on the preferred 
stocks to conform with earnings. In 
1936, 75 cents was paid on the $6 pre- 
ferred and in 1935, $1.50, which rate has 


been continued thus far this year. (Pay- 
ments on the $5 preferred are propor- 
tionately lower). 

The common stock, on which no divi- 
dends have been paid since June, 1932, 
is currently around 10, compared with 
this year’s range of 74-134. In 1929 
it reached a high of about 176 (or about 
38 times current earnings) only to drop 
to 14 in 1935. Currently the $6 pre- 
ferred, with accumulated dividends of 
about $16 a share, is selling at about 10 
times earnings. 


> 


New Tax Bill Penalizes Inter- 
mediate Holding Companies 


yes tax bill introduced in the House 
of Representatives April 21st, with 
its important provision for taxing un- 
distributed corporate earnings, was in 
accord with President Roosevelt’s ear- 
lier suggestion, but also contained new 
and surprising proposals. It involves, 
according to Bee Jones, “a more seri- 
ous immediate threat to complicated 
holding-company set-ups than any leg- 
islation thus far adopted.” Any com- 
pany obtaining 80 per cent or more of its 
income in dividends and passing those 
dividends on to another holding com- 
pany (owning a 50 per cent interest or 
more) will not receive the tax exemp- 
tion accorded generally with respect to 
dividend payments. The tax payable 
on dividends of the intermediate hold- 
ing company may run as high as 424 
per cent. Accordnig to The Wall Street 
Journal's estimate, a system which in- 
cluded a fourth-degree holding company 
would lose over four fifths of the 
amount paid out in dividends by the op- 
erating companies (in addition to the 
taxes levied on undistributed earnings 
of such companies). 

If this provision of the bill is enact- 
ed, a number of the more complex util- 
ity holding companies, together with 
several rail holding companies in the 
Van Sweringen system, would probably 
be affected. Large industrial compa- 
nies, while almost universally holding 
companies, have made less use of the 
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subholding company idea and would 
therefore be little affected. 


[’ seems unlikely that the bill, which 
has been variously described as a 
“mystic maze,” a “boon-doggle aid,” 
etc., will be passed by both houses of 
Congress. However, it should not be 
forgotten that, while utility companies 
remained confident that the worst fea- 
tures of the holding company bill would 
be modified, the administration’s last- 
minute maneuver proved successful in 
forcing a drastic bill through Congress. 
Persistent warfare against unsound pro- 
posed legislation, by the use of sane and 
legitimate publicity, is called for so long 
as any bill remains a menace. 

There seems little doubt that the ma- 
jority of utility holding systems are 
planning to simplify their systems as 
soon as possible. Many have already 
taken steps to do this. But great handi- 
caps exist in state laws, in the difficulty 
of buying minority holdings at reason- 
able prices, and in the involved legal 
formalities incident to approval by state 
and Federal authorities. For example, 


Consolidated Edison has only recently 
obtained the passage of special state leg- 
islation to permit merging of its sub- 
sidiaries, in which a very small percent- 
age of stock is outstanding in the hands 


of the public. In South Carolina, As- 
sociated Gas & Electric Co. has been 
handicapped by a Senate resolution 
which may postpone the proposed merg- 
er of certain subsidiaries. The utility 
holding companies should not be dras- 
tically penalized by Federal authorities 
because of the handicaps imposed by 
state and local agencies. 

Treasury Department officials have 
been quoted as explaining that the pro- 
visions for heavily taxing intermediate 
holding companies were put into the 
law only to prevent the use of various 
subterfuges to evade payment of any 
taxes under the new law, by a string of 
holding companies in one system, 
through a series of overlapping fiscal 
years or by other ingenious devices. 
But it is obvious that no attempt was 
made to meet such potential evasion by 


specific provisions—instead the compa- 
nies were adjudged “guilty” in advance 
and sentenced to a lingering death. 

In the utility field North American 
Co., American Water Works & Electric 
Co., Electric Power & Light Co., and 
United Light & Power Co. are exam- 
ples of companies which might be most 
affected. North American Co. might 
be subject to additional taxes of about 
$2,500,000, or about 22 per cent of the 
earnings available for common stock- 
holders last year. 


* 


Stock Exchange Reverses 
Itself on Twelve-months’ 
Report Rule 


HE New York Stock Exchange on 

March 23rd asked that corpora- 
tions with listed securities report to 
stockholders the earnings results only 
for periods of twelve months ending 
with each quarter, omitting the figures 
for the quarter itself. 

American Telephone and Telegraph, 
changing its practice of many years, 
reported its earnings for the twelve 
months ended March 31st but did not 
reveal results for the quarter. Consol- 
idated Edison indicated its intention to 
follow the same policy. Several indus- 
trial companies, however, did not fol- 
low the Exchange policy closely ; Johns- 
Manville, General Electric, and West- 
inghouse Electric, while publishing re- 
sults for the twelve months ending 
March 3ist, ee this with the 
usual quarterly figures. 

The Exchange request met with edi- 
torial criticism by The Wall Street 
Journal and the New York Times, Tri- 
bune, and Sun. It was generally re- 
garded in the press as a retrograde step, 
out of keeping with the Exchange’s gen- 
eral policy of increasing (rather than 
diminishing) the amount of information 
available for the investment public. It 
was hardly surprising, therefore, that 
on April 21st the Stock Exchange’s 
Committee on Stock List modified its 
position due to “objections raised by a 
large number of investors as well as by 
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some corporations,” and asked that cor- 
porations resume publishing quarterly 
statements, adding that “if they are also 
prepared to publish twelve-months’ re- 
ports at quarterly intervals, the commit- 
tee would consider such additional re- 
ports to be of great value to the in- 
vesting public.” 


Doe objections to omission of 
the quarterly figures are (1) that 
any attempts to determine current quar- 
terly results by statistical combinations 
of old and new earnings reports might 
necessarily prove inaccurate because of 
possible adjustments, and (2) that di- 
rectors and “insiders” would presum- 
ably have access to interim figures, from 
which the public would be excluded. 
The idea that the public might attach 
exaggerated importance to temporary 
fluctuations in earnings has perhaps 
some merit, although this argument has 
never been levied against the publica- 
tion of highly seasonal monthly rail 
statements, published for two or three 
decades past. But the fear that the sea- 
sonal nature of earnings would not be 
realized by investors does not seem 
fully warranted, since quarterly state- 
ments are almost invariably accompa- 
nied by figures for the same period of 
the previous year, comparison with 
which largely eliminates the seasonal 
factor. Also, the first quarter of the 
year is practically the only one for 
which additional cumulative figures are 
not issued by industrial and rail com- 
panies; later quarters are usually ac- 
companied by six, nine, and twelve- 
months’ cumulative results. 

This department has at several times 
. urged leading utilities (many of which 
still limit their reports to cumulative 
earnings only) to release figures for the 
current month or quarter. The recent 
episode with respect to the Stock Ex- 
change ruling seems to indicate that 
public sentiment strongly favors current 
returns. Current utility figures would 
be of particular interest at present in 
order to indicate the net results of such 
favorable factors as sales gains and 
savings on bond refunding operations 


vs. such unfavorable items as rate cuts, 
higher costs, and increased taxes. 


* 
New Financing 


N® bond offerings in the fortnight 
ended April 24th included the fol- 
lowing: $25,000,000 Saguenay Power 
Company 44s of 1966 and $5,000,000 
Serial 24-4 per cent notes of 1937-46, 
at par; $10,500,000 Wisconsin Gas & 
Electric Company 34s of 1966 at 
1014; $2,600,000 St. Joseph Water 
Company 4s of 1966 at 102; and $30,- 
000,000 Pacific Telephone & Telegraph 
Refunding 34s at 1014. 

Thirty million dollars Pacific Gas & 
Electric Company first and refunding 
3%s due 1961 were offered April 28th 
at 102%, the syndicate being headed by 
Blyth & Co. Inc.; this issue brings the 
company’s total refunding operations 
over the past year to $215,000,000. On 
the same day a syndicate headed by 
Hayden, Stone & Co. offered two 
Brooklyn-Manhattan Transit Corpora- 
tion issues of “Rapid Transit Collateral 
Trust Bonds”—$65,000,000 44s due 
1966 at par and $45,000,000 Serial 3s 
and 3s due 1937-1951 at 98 to 105. 
The refunding program is expected to 
save the company about $1,207,000 in 
the first year and a larger amount in 
later years. 

For both of these large offerings the 
descriptive form of newspaper adver- 
tising was used, indicating the gains 
made by this method as compared with 
the smaller “card” announcement 
(both forms stress the fact that they 
are not the prospectus and that offer- 
ing is only made by the prospectus). 

These two important offerings of 
April 28th furnished somewhat of a 
test of the investment market, because 
of the very unsettled conditions prevail- 
ing in stocks; postponement of new is- 
sues beyond the scheduled date, because 
of unfavorable conditions, has often 
proved more detrimental in marketing 
than a temporary decline in security 
values. In any event, the market for 
high-grade bonds has thus far been lit- 
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tle affected by the unsettlement in sec- 
ondary issues in sympathy with the 
sharp decline in stocks. Preliminary 
reports available at this time indicate 
that the new offerings were successful, 
considering the market handicap. 

Brooklyn Edison Company has filed 
an application with the public service 
commission for permission to issue $55,- 
000,000 mortgage 3} per cent bonds due 
1971. The company announced that it 
would file a supplemental petition before 
May 20th regarding offering terms. 

Central Illinois Light Company plans 
to refund its 6 per cent and 7 per 
cent preferred stocks with a new 
44 per cent preferred; it earlier re- 
funded its 5 per cent bonds by new 34s. 

President Seymour of the Minne- 
apolis Gas Light Company has mailed to 
holders of the 44 per cent first mortgage 
bonds details of an offer to exchange 
these bonds for new 4s due 1950 at 
1028. The offer will become effective 
June 1st if holders of at least $5,500,000 
bonds have accepted the offer. The new 
bonds have been underwritten by G. L. 
Ohrstrom & Co. 


” 


Control of Standard Gas System 
to Be Auctioned 


New York banking group com- 

posed of the Chase National, the 
Guaranty Trust, and the Chemical Bank, 
have announced the sale at auction May 
8th of collateral securing bank loans to 
the United States Electric Power Cor- 
poration which, including interest, ag- 
gregate over $12,000,000. Among the 
securities to be offered will be more than 
70 per cent of the common and Class B 
shares of Standard Power & Light Cor- 
poration, which carry control of that 
company, intermediate holding corpora- 
tion of the $1,192,000,000 Standard Gas 
& Electric system. Since Standard Gas 
& Electric is now in the course of reor- 
ganization under § 77B the sale of the 
controlling equity in the system is prob- 
ably only of academic interest at present. 
The system is one of the more pyramid- 
ed utility groups, with three top holding 


companies—U. S. Electric Power, 
Standard Power & Light, and Standard 
Gas & Electric. U.S. Electric Power 
was organized in 1929, just before the 
stock market crash, to consolidate ma- 
jority holdings in the Standard system. 
It seems obvious that the system set-up 
must eventually be greatly simplified 
through reorganization or otherwise. 


> 


Earnings Continue to Gain, 
on Balance 


MN ERICAN Telephone and Telegraph 
Company added 201,000 tele- 
phones in the first quarter of 1936 
compared with 113,000 last year, and 
this rate of gain continued in early 
April. During the year ended February 
29th, the consolidated income statement 
showed $7.43 a share compared with 
$5.96 for the similar preceding period, 
and $7.11 for the calendar year 1935. 
On a corporate basis, for the year ended 
March 3lst, earnings were $6.97 against 
$6.37 for the preceding year, and for 
the first quarter $1.84 against $1.61 

Twin City Rapid Transit in the 
twelve months ended March 31, 1936, 
reported $1.52 earned on the common 
stock against 14 cents in the previous 
period. 

United Gas Corporation, for the year 
ended February 29th, reported net in- 
come equivalent to $3.66 on the second 
preferred stock compared with $1.61 in 
the same previous period. In the three 
months ended February 29th 18 cents 
was earned on the common stock as 
compared with $1.73 on the second pre- 
ferred last year, the gain in net income 
being about 60 per cent. 

American Water Works & 


Electric 
Company will consider resumption of 
dividends on the common stock when 
the outcome of the new tax levies is 
definitely known, according to President 


Porter. (Shortly after this statement 
the House made public the new tax bill 
which would greatly reduce the amount 
of income of the intermediate West 
Penn Electric Company available to 
American Water Works & Electric 
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Co.). Mr. Porter stated that if it were 
not for the political situation he could 
not recall any time in his long utility 
career when he would have looked for- 
ward to the future with as much con- 
fidence as now. While the company 
suffered substantial flood damages, in- 
creased demand for electricity was an 
offsetting factor and will probably re- 
quire installation of additional capacity, 
according to Mr. Porter. 


ITIES Service Company’s earnings 

for 1935, recently reported, 
amounted to $5.50 a share on the 6 per 
cent preferred stock compared with only 
5 cents in the previous year. System 
bank loans were reduced from around 
$30,000,000 to about $6,000,000 and 
about three quarters of the remaining 
loans have been funded into serial ma- 
turities of three years or longer. Cur- 
rent liabilities at the end of 1935 were 
$48,109,858 against current assets of 
$88,556,166, which included cash of 
$30,413,274. Retail sales of petroleum 
are the largest in the history of the mar- 
keting companies, and natural gas sales 
have gained 13 per cent while electric 
revenues increased 5 per cent despite 
rate reductions. 

Pacific Lighting Corporation reported 
for the year ended March 31st $4.22 
against $3.27 in the previous year. 

The large operating companies in Chi- 
cago, Boston, and New York have not 
fared so well as the above-named com- 
panies, however Commonwealth Edison 
reported a slight decline in net for the 
first quarter of 1936 compared with 
last year. (Public Service of Northern 
Illinois, however, reported the best first 
quarter since 1932, with March net 80 
per cent over last year.) 

Public Service of New Jersey report- 
ed $2.43 per share for the twelve months 
ended March 31st, against $2.74. 

Edison Electric Illuminating .Co. of 
Boston, for the twelve months ended 
March 3lst, reported $9.19 a share 
against $9.92; net income for March 
was also lower than last year. 

In New York city, Consolidated Edi- 


son Company (the former Consolidated 
Gas) reported $1.90 per share on a con- 
solidated basis for the twelve months 
ended March 3lst, against $2.03 pre- 
viously ; and for the first quarter 88 cents 
compared with 97 cents. The gain of 
nearly $2,000,000 in taxes was largely 
responsible for shrinkage in share earn- 
ings. 

Brooklyn-Manhattan Transit System 
in the nine months ended March 31st re- 
ported $3.68 a share against $4.17 pre- 
viously. The preliminary report of the 
Interborough System showed a slight 
loss in net for nine months ended 
March, but the month of March showed 
a fairly substantial gain over 1935. 


ca 
FCC Attacks A.T. & T. 


Service Fees 

mA‘ the reopening of the FC“ inquiry 

into the affairs of the A..crican 
Telephone and Telegraph Company, 
April 20th, the $13,000,000 charges by 
the parent company for services to its 
operating subsidiaries were criticized by 
Samuel Becker, special counsel for the 
FCC. President Gifford testified for 
the parent company that the service con- 
tracts were an outgrowth of the original 
licensing of local companies to use tele- 
phone instruments, which are now sold 
to them and are no longer included in 
the contracts. The original charge of 44 
per cent was reduced two thirds in years 
following termination of the arrange- 
ment for sale of telephones. Services 
rendered to subsidiaries include finan- 
cial, legal, engineering, and other as- 
sistance. 

Counsel Becker for the FCC indicat- 
ed his desire to prove that the service 
charges were properly chargeable to the 
holding company as contributing factors 
to the enhanced value of its stock 
(whatever that may mean). Press re- 
ports did not indicate that any substan- 
tial data were presented by the FCC to 
prove that services rendered by the A. 
T. & T. to its subsidiaries are of no 
financial value. 
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What Others Think 








Effect of the Federal Power Act 
upon State Regulation 


TATE commissions charged with the 

duty of regulating the rates and 
services of all kinds of public utilities 
have become established institytions in 
nearly all the states during the last quar- 
ter-century. Prior to the advent of these 
all-embracing regulatory agencies, run- 
ning back another quarter-century and 
more, the states had railroad commis- 
sions which exercised almost autocrat- 
ic control over public transportation 
charges and facilities. 

Fifty years ago come next February 
4th, the Federal government stepped in- 
to the railroad situation with the Inter- 
state Commerce Commission, created to 
regulate interstate transportation. But, 
said the 1887 law— 

The provisions of this act . . . shall 
not apply (a) to the transportation of pas- 
sengers or property, or to the receiving, de- 


livering, storage, or ered of property, 
wholly within one state. 


There is no doubt that Coie in- 
tended, by this enactment, to preserve the 
right of the states to exercise regulatory 
control over transportation within their 
respective borders. And so it was until 
1914, when the Shreveport Case (Hous- 
ton, E. & W. T. R. Co. v. United States, 
234 U. S. 342, 58 L. ed. 1341) was 
decided. That was the virtual death 
knell of state regulation of intrastate 
railroad rates, the court holding that 
the I. C. C. had the power to control 
intrastate rates where such control was 
necessary or appropriate to prevent dis- 
crimination against interstate rates. 

This decision was predicated largely, 
though not solely, upon § 3 of the Inter- 
state Commerce Act of 1887: 

It shall be unlawful for any common car- 


rier subject to the provisions of this act to 
make or give any undue or unreasonable 


preference or advantage to any particular 
person, company, firm, corporation, or lo- 
cali in any respect whatsoever, 
or to subject any particular person .. . 
or locality . - to any undue or unrea- 
sonable prejudice or disadvantage in any 
respect whatsoever. 


Ly a subsequent case (Wisconsin R. 
Commission v. Chicago, B. & Q. R. 
Co. 257 U. S. 563, 588, P.U.R.1922C, 
200, 212) the Supreme Court reasserted 
and emphasized Federal supremacy over 
intrastate affairs in certain circum- 
stances, saying: 

, such orders as to intrastate traffic 
are merely incidental to the regulation of in- 
terstate commerce, and necessary to its effi- 
ciency. Effective control of the one must 
embrace some control over the other, in view 
of the blending of both in actual operation. 
The same rails and the same cars carry 
both. The same men conduct them. Com- 
merce is a unit and does not regard state 
lines, and while, under the Constitution, 
interstate and intrastate commerce are or- 
dinarily subject to regulation by different 
sovereignties, yet when they are so mingled 
together that the supreme authority, the na- 
tion, cannot exercise complete, effective con- 
trol over interstate commerce without in- 
cidental regulation of intrastate commerce, 
such incidental regulation is not an inva- 
sion of state authority or a violation of the 
proviso. 


The principle thus established by the 
Supreme Court was carried into the 
statutes in the enactment of the Trans- 
portation Act of 1920. _ . 

Now comes the Federal government 
with new legislation (Federal Power 
Act, 1935) ostensibly designed to confer 
upon a Federal commission the right to 
regulate only the interstate transmission 
and sale (at wholesale) of electricity. 
A “Declaration of Policy” asserts that 
“such Federal regulation, however, - to 
extend only to those matters which are 
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not subject to regulation by the states.” 
The new statute, like the Interstate 
Commerce Act of 1887, restricts the 
jurisdiction of the Federal agency by 
providing that the act 


or shall apply to the transmis- 
sion of electric energy in interstate com- 
merce and to the sale of electric energy at 
wholesale in interstate commerce, but shall 
not apply to any other sale of electric energy 
or deprive a state or state commission of 
its lawful authority now exercised over the 
exportation of hydroelectric energy which 
is transmitted across a state line. The 
(Federal Power) Commission shall have 
jurisdiction over all facilities for such trans- 
mission or sale of electric energy, but shall 
not have jurisdiction, except as specifically 
provided . . . , over facilities used for 
the generation of electric energy or over 
facilities used in local distribution or only 
for the transmission of electric energy in 
intrastate commerce. A 


FURTHER parallel is found in a pro- 
hibition against rate discrimina- 


tion: 


No public utility shall, with respect to any 
transmission or sale subject to the jurisdic- 
tion of the commission, (1) make or grant 
any undue preference or advantage to any 
person or subject any person to any un- 
due prejudice or disadvantage, or (2) main- 
tain any unreasonable difference in rates, 
charges, service facilities, or in any other 
respect, either as between localities or as 
between classes of service. 


The general counsel of the National 
Association of Railroad and Utilities 
Commissioners, John E. Benton, is con- 
vinced that these and similar restric- 
tions found in the act provide adequate 
safeguards against Federal encroach- 
ment upon the powers and = 
of state commissions. Hon. Claude L. 
Draper, as well as other members of 
the Federal Power Commission, has as- 
sured the state commissioners that the 
new law was designed to supplement, 
not to supplant, state regulation, and 
that the Federal commission will so ad- 
minister it. Mr. Benton obviously 
agrees with this interpretation, since 
he concludes a discussion of the act by 
asserting : 

This review . would seem to indi- 
cate that the act, as passed, cannot operate 


to break down and destroy state commis- 
sion regulation. Various important provi- 


sions of the act, on the contrary, are in aid 
of state regulation. 


Fyre s divergent view is exten- 
sively elaborated in an analysis 
(author unnamed) distributed by the 
Committee of Utility Executives, con- 
cluding— 

. . . while state vy borage over local 
retail rates is not specifically displaced by 
the Power Act, it is unquestionably serious- 
ly Lee and its future existence threat- 
en 


This analysis points out that one of 
the most important considerations at- 
tendant upon proper construction of an 
act is what was intended by its framers 
and proponents to be accomplished 
through its enactment. The testimony 
of several Federal officials at hearings 
before Senate and House committees 
suggests that they do not have a high 
regard for the efficacy of state commis- 
sion regulation. This leads the author 
of the analysis to observe: 


If the expressions of those chiefly respon- 
sible for the enactment of this act have 
any significance, the conclusion cannot be 
avoided that one of the most fundamental 
reasons behind the passage of the act was 
the belief that state regulation was being 
ineffectively administered to the detriment 
of utility customers. It seems obvious that 
if the purpose of those responsible for en- 
acting the act was merely to supplement 
state jurisdiction, they would not have ex- 
pended time and energy in seeking to demon- 
Strate that state regulation is ineffective 
and in attempting to show that this inef- 
fectiveness is attributable not to lack of ju- 
risdiction but to other causes such as lack of 
ability and initiative found in the personnel 
of state regulatory agencies. It is equally 
obvious that if the reason which underlaid 
the enactment of this act was the belief 
that administration of state regulation was 
ineffective for such causes, it must be ex- 
pected that the act, to some extent at least, 
will be found to supplant existing state 
powers by the assertion of Federal powers. 


IGNIFICANCE also is found in the 
fact that the Senate (and subsequent- 
ly the conferees on the bill) rejected an 
amendment passed by the House, which 
would have excluded from Federal reg- 
ulation any matter as to which there 
was authority in a state commission. 
Having reached the conclusion that 
the act was definitely intended, at least 
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The Morning Oregonian 


CHAMPING THE BIT 


to some extent, to displace existing 
state regulation, consideration is given 
to the question of how far it actually 
goes in accomplishing that purpose. 

Full regulatory power now exists 
in, or by local legislation can be con- 
ferred upon, state commissions over— 

1. Rates, charges, and standards of 
utility service. 


2. Issue and sale of securities. 

3. Acquisition and disposition of 
property. 

4. The keeping and maintaining of 
accounts, records, and other statistical: 
information. 

5. Transactions with affiliated com- 
panies. 

6. Depreciation accounts. 


683 





PUBLIC UTILITIES FORTNIGHTLY 


The Edison Electric Institute has 
compiled figures of operating electric 
companies either owning or operating 
facilities which may be used for inter- 
state transmission of energy. They dis- 
close that companies generating 91 per 
cent of the total kilowatt hours gener- 
ated by all privately owned companies 
might be subject to jurisdictional claims 
by the Federal Power Commission. 
Despite these wide interconnections, 
however, only about 15 per cent of 
generated electricity is transmitted in 
interstate commerce, and of this amount, 
it is claimed by the industry, only about 
1 per cent represents transmission of 
power sold in interstate commerce be- 
tween unaffiliated parties. This, then, 
is the real measure of the need for 
Federal regulation, since transactions 
between affiliated companies are already 
subject to state control. 


ITH some apparent exceptions os- 

tensibly designed to preserve state 
authority, the extent of Federal control 
over companies brought under the juris- 
diction of the Federal Power Commis- 
sion bears a deadly parallel to the items 
of existing state control enumerated 
above: 

1. Regulation of rates, charges, and 
standards of service as to transmission 
or sale at wholesale of electric energy. 

2. Issue and sale of securities. 

3. Acquisition and disposition of 
property. 

4. Keeping accounts, etc., including 
authority to find original cost of all 
property of a company, regardless of 
the proportion used for interstate busi- 
ness, and to determine other facts bear- 
ing on the determination of fair value. 

5. To fix depreciation rates and re- 
quire adherence thereto. 

Defenders of the act who view it as 
a conscientious effort to preserve state 
rights lay considerable stress upon the 
exclusion of Federal jurisdiction “over 
facilities used for the generation of 
electric energy or over facilities used 
in local distribution or only for the 
transmission of electric energy in intra- 


state commerce.” Mr. Benton also dis- 
tinguishes the “discrimination” sections 
(quoted above) of the Interstate Com- 
merce Act and the Federal Power Act. 
The latter, he points out, prohibits dis- 
crimination only “with respect to any 
transmission or sale subject to the juris- 
diction of the commission,” which he 
views as not a “general prohibition of 
all rate discrimination.” 

To the unnamed author of the later 
analysis these views seem superficial 
and are not the result of “critical exami- 
nation of subtle and adroit phraseology.” 
The conclusion, he says, that the lan- 
guage of the act adequately protects 
state regulation overlooks two funda- 
mental considerations: (1) Subsequent 
specific provisions give to the Federal 
commission complete and plenary power 
over matters which have long been sub- 
ject to regulation by state commissions; 
(2) it is a well-settled principle that 
where one part of a statute deals specif- 
ically with a certain matter, which is 
dealt with more generally in another 
part of the same statute, the specific 
provisions apply rather than the general 
provisions. 

Elaborating upon these fundamental 
considerations, it is pointed out that the 
act specifically gives to the Federal com- 
mission authority to fix original cost of 
the property of all companies subject 
to the act, to find the reproduction cost 
new of the property, depreciation exist- 
ing therein, and other data bearing upon 
fair value. Since rates are basically 
dependent upon fair value, the fixing 
of local rates upon a Federal predeter- 
mined value basis (unless a state com- 
mission could and desired to contest 
such value) would tend to become a 
mere matter of formula. 


Py oe Draper seems to see 
no difficulty in having interstate 
wholesale rates fixed by a Federal 
agency and local retail rates by a state 
commission : 

While the control of the interstate whole- 
sale rate which is constitutionally beyond 
the power of the state is conferred upen 
the Federal commission, the Federal com- 
mission is ordered by the act to keep its 
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hands off the local rate and that prohibi- 
tion upon the Federal commission applies 
even to those cases when the energy lo- 
cally distributed .is the subject of interstate 
commerce. 


Despite this opinion, comes the re- 
ply, the business of rendering electric 
service is not of a character which per- 
mits clear segregation in all respects be- 
tween different classes of service ren- 
dered, between service rendered wholly 
within a state and over state lines; or 
between property devoted to certain 
uses or to service wholly within a state 
and to service in other areas. 


Equipment used for generating energy 
cannot be classified between that used to 
generate energy consumed locally and that 
used for the generation of energy to be trans- 
mitted across state boundaries. Transmis- 
sion and distribution systems may conduct 
electricity for both local consumption and 
for out of state consumption. Office space 
may be used in connection with both classes 
of service. The same is true of automotive 
equipment, general equipment of all kinds, 
materials and supplies, and working capital. 
Accounting records of depreciation charges 
in such matters cannot at any expense be 
regularly and accurately segregated into 
component parts relating to different classes 
of property or to the different classes of 
service; and cannot be approximated ex- 
cept at enormous cost. 


Frye this statement with the 
comments by the Supreme Court in 


Wisconsin R. Commission v. Chicago, 
B. & Q. R. Co. quoted above. 

One of the vital matters in the suc- 
cessful operation of a public utility is 
the method of accounting for deprecia- 


tion or retirements. The practice of 
the state commissions has been in gen- 
eral to codperate with the management 
of the utility in working out the most 
adaptable and practicable answer to 
the depreciation problem in each case. 
Probably that is partly the basis for the 
indictment of state regulation by the 
proponents of Federal control. 

Under its new authority the Federal 
Power Commission has compiled a ten- 
tative uniform system of accounts, con- 
taining radical departures from the sys- 
tem heretofore adopted by many state 
commissions and including a blanket 
policy to be followed by all electric util- 


ity companies in their accounting for 
depreciation or retirements. 

Mr. Benton holds that the act ex- 
plicitly safeguards state commission 
jurisdiction over accounting, since it 
provides that “nothing in this act shall 
relieve any public utility from keeping 
any accounts, memoranda, or records 
which such public utility may be re- 
quired to keep by or under authority of 
the laws of any state.” 

The critic of the act further stated : 


To a strong Federalist this provision may 
seem a recognition of state rights. 
realist must ask what position the states 
are left in after, for example, the proposed 
new Federal uniform system of accounts 
becomes effective. Any utility operator 
knows that the keeping of accounts is not 
the pastime of an abstractionist, but di- 
rectly affects the substance of his business 
operations. . No company can 
two detailed and expensive sets of ac- 
counts which are inconsistent, one for the 
Federal commission and one for the state 
commission. Not only would the expense 
be prohibitive, but the result and effect on 
business operations would be catastrophic. 


os answer to these perplexing 
problems, in the opinion of the ana- 
lyst, must be that while two regulatory 
agencies may function, either the juris- 
diction of one must stop where the other 
begins or one must have the dominant 
power over all the business of the util- 
ity. Since, he says, utility operations 
are in essence incapable of routine di- 
rect demarcation between interstate and 
intrastate service, the question again 
arises as to which power shall be domin- 
ant, Federal or state? 

It is the answer to this question which 
determines whether state regulation is 
only diminished as a result of the Fed- 
eral Power Act or whether its very 
existence is threatened. 

—GeorceE E. Doyine. 


Tue Errect oF THE Pusric Utitiry Act oF 
1935 upon State REGULATION OF PUBLIC 
Urmities. Distributed by Committee of 
Utility Executives. March, 1936. 


Wut tHe Utiuity Act upset STATE REGULA- 
TIon? By John E. Benton. oa Utili- 
ties Fortnightly. January 2, 1936. 


Appress. Claude L. Dra 
Power Commission. 


r, member Federal 
ober 15, 1935. 
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Troubled Waters in the Mississippi Valley 


OUBLY aided by the recent Supreme 
Court decision favoring the Ten- 
nessee Valley Authority, as well as 
easily explained public sympathy for all 


forms of flood control plans, the big — 


dam enthusiasts in Congress are having 
a field day feeding new “project” bills 
into the legislative hopper. Numerous 
and duplicate bills now pend for the de- 
velopment of the Connecticut valley 
(CVA), the Ohio valley (OVA), the 
Mississippi valley (MVA), the Colum- 
bia river basin (CBA), and a number of 
local projects, notably in the Southeast. 

Practically all of these bills, presented 
hopefully by the congressmen who hail 
from the respective constituencies af- 
fected, are drafted as a plan of “flood 
control, navigation, irrigation, conserva- 
tion, etc.,” with the generation of elec- 
tric power a mere “incident.” None of 
these bills has the slightest chance of 
enactment at the current congressional 
session, with the possible exception of 
the Mississippi Valley Authority, spon- 
sored by the redoubtable Senator Norris 
of Nebraska. One measure of this class 
—a bill by Representative Rankin of 
Tupelo, Miss., to develop the Potomac 
river for the benefit of Maryland, Vir- 
ginia, and the District of Columbia— 
has already been definitely squelched by 
- less a person than President Roose- 
velt. 

Even the Mississippi valley bill, which 
has already reached the “hearing” stage 
in the Senate, seems destined to die with 
the session. The reason is because of 
the surprising amount of criticism on 
the bill that developed within the admin- 
istration itself. The private power util- 
ities objected, as might be expected, but 
ordinarily objections from private utility 
companies would carry little weight with 
the present crop of lawmakers. In 
truth, objections from utilities seem so 
far to have had a reverse effect on the 
74th Congress. 


HEN “suggestions” come from no 
less than three government agen- 
cies, however, that is something else 
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again. The criticism of this bill on the 
score of big dams vs. little waters, as 
presented by Morris L. Cooke, chief of 
the Rural Electrification Administration, 
has already been noted in these pages. 
However, Mr. Cooke was later found in 
plenty of company—respectable New 
Deal company at that. 

In brief, the War Department said: 
We don’t like it because it would result 
in waste and loss of efficiency. The 
Agriculture Department said: We 
don’t like it because it would conflict 
with our jurisdiction. The Federal 
Power Commission said: We don’t like 
it because it would not be consistent 
with the Federal Power Act. From 
outside the government—biological con- 
servationists, sportsmen, and _ others 
seeking protection of wild life and game, 
and, of all things, from the National 
Grange (which is on record as favoring 
public ownership of utilities generally) 
—came even more outspoken criticism. 

Secretary of War Dern, in his letter 
to the Senate committee pointed out that 
Congress should make haste a little more 
slowly on such projects. The MVA, 
for example, would operate in an area 
comprising about three parts of the 
United States. He added: 


A careful examination of the bill indi- 
cates as its purpose a comprehensive de- 
velopment of the Mississippi river and trib- 
utary basins under the control of an Au- 
thority similar to the Tennessee Valley Au- 
thority but with broader and more varied 
powers. The large area involved, the great 
number of streams of miscellaneous char- 
acteristics, and the many purposes of the 
proposed development, give the bill an al- 
most unlimited scope. The Tennessee Val- 
ley Authority was established as an ex- 
periment to determine the economic practic- 
ability of a combined utilization of the 
water resources of the Tennessee river in 
connection with its improvement for navi- 
gation. It should be worked out more com- 
pletely, so that the measure of its advan- 
tages and difficulties can be accurately 
weighed before new but similar develop- 
ments are tried elsewhere, or on a large 
scale. 


ECRETARY Dern observed that the 
most efficient results can be obtained 
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tion, which may not be fully responsive 
to congressional direction. Such a corpo- 
ration, with broad general powers to carry 
out large and varied public improvements 
at enormous cost over an extensive terri- 
tory embracing almost three fourths of the 
United States, would function in the field 
of diminishing returns, and thus reduce the 
degree of control now maintained, with the 
inevitable result of waste, increased over- 
head, and loss of efficiency in execution. 
The War Department, therefore, does not 
view the proposed bill with favor. 


The Agriculture Department, speak- 
ing through its acting secretary, M. L. 
Wilson, would not object to MVA if it 
were revised so as to exempt from its 
application matters which the Depart- 
ment feels should be retained under its 
own jurisdiction. Mr. Wilson stated: 

Objectives 1, 2, 3, and 4, as set forth in § 

10, lines 14 to 18, page 12, and that part 

of objective 7, lines 21 and 22 of page 12, as 

relate to the availability of adequate power 
resources, navigation, and flood control, fall 
clearly within the field of the proposed cor- 

ration. Objectives 5, 6, and that part of 

which relates to 5 and 6, fall within fields 
and functions of the Department of Agricul- 
ture. To exclude the Department from 
those fields within more than one third of 
the land area of the Continental United 

States would markedly diminish its po- 

tentialities of service to agriculture; as 

would in fact the subordination of the 

Department to the corporation within so 

vast a territory. It is my feeling that 

this point should be remedied in some 
appropriate way. If that were done the 
bill would meet with my approval. If 
the committee so desires I shall be glad to 

offer suggestions for the amendment of § 10 

to meet the points I have raised. 


HAIRMAN Frank McNinch of the 

Federal Power Commission point- 
ed out that it is clearly the intent of Con- 
gress to require all agencies, both pri- 
vate and governmental, which propose 
to construct dams and other works 
for power development on navigable 
streams or public lands, to submit their 
plans to the Federal Power. Commission 
for its approval. It is obvious, contin- 
ued Chairman McNinch, that the com- 
mission would find it impossible to se- 
cure a comprehensive and planned de- 
velopment of the waterways under its 
jurisdiction, as provided for in the Fed- 
eral Power Act, unless it has the oppor- 


tunity to exercise its statutory authority 
as over all projects of the class de- 
scribed. Yet, certain provisions of the 
proposed bill would exempt MVA op- 
erations from such control. Chairman 
MecNinch concluded : 

In presenting to you, in response to your 
letter, these apparent conflicts and duplica- 
tions as between the provisions of the Mis- 
sissippi Valley Authority bill or other bills 
of similar import and the Federal Power 
Act, the commission wishes to make it clear 
that it does not desire in any way to impede 
the enactment of appropriate legislation by 
Congress to enable the United States gov- 
ernment through such agencies as may be 
selected to develop the water-power re- 
sources of the United States. 

It would appear, however, impossible to 
secure the comprehensive and orderly de- 
velopment of the water-power resources of 
the United States unless proper provision is 
made for securing the codrdination of plans 
for such development, whether by public or 
private agencies, through the submission of 
such plans and proposals for approval by 
one central agency, as provided in the Fed- 
eral Power Act. 


HARLES W. Kellogg, chairman of 
the Engineers Public Service Com- 
pany, appearing for the private utility 
interests, found numerous faults with 
the bill: (1) It involves ruinous compe- 
tition with a highly efficient public serv- 
ice, the annual cost of which to the house- 
holder is much less than he pays for 
either ice cream, candy, or tobacco; (2) 
building dams for power development is 
generally inconsistent with flood control 
(one places an empty bucket, not a full 
one, under a leaky valve) ; (3) no irri- 
gation project in the history of the West 
has been a financial success ; on the con- 
trary, there have been consistent waivers 
or postponements of payments on prin- 
cipal, as evidenced by recent Acts of 
Congress; (4) the new board would 
junk the services of the expert Army 
engineers and the Civil Service and sub- 
stitute political control; (5) the “yard- 
stick” theory is now thoroughly discred- 
ited; (6) the bill is premature while 
presidential study (National Resources 
Board) is still in progress. Concluding 
his testimony, Mr. Kellogg stated: 


Proponents of the MVA Bill say that 
flood control and navigation improvement 


688 





WHAT OTHERS THINK 


are Federal functions which Congress must 
carry out in any event, that electric power 
results from the dams thus built, and that not 
to sell this is waste. The argument is simi- 
lar to that of the man who lost a quarter 
between the planks of a board walk and then 
threw a dollar after it to make it worth 
while to tear up the plank walk to get back 
the money. 

On the Tennessee river, the army engi- 
neers (House Document 328) reported the 
cost of complete development with low head 
dams at $75,000,000. The cost of such de- 
velopment through the stretch which the 
TVA ary to develop would be $58,- 
000,000. Yet the TVA proposes to erect 
eight dams in this stretch at a cost of $236,- 
000,000. Why spend the additional $178,- 
000,000? Why not give the taxpayer a 
break and keep the expenditure down to 
$58,000,000? And why spend the $58,000,- 
000 when hundreds of other millions are be- 


ing spent for highways which the habits ot 

the vast majority of the people show they 

prefer for transportation purposes to naviga- 
tion? 

Of course it would not be fair to say 
that, with the exception of Mr. Kellogg, 
any of the parties above quoted were 
opposed to the MVA bill as a whole. 
Rather, each objected to certain features 
which if whittled away would leave lit- 
tle life in the MVA. For that reason, it 
appears at this writing that MVA will 
have to wait, at least until the 75th Con- 
gress gets around to it. 

—E. S. B. 


Testimony on S. 3524 before the U. S. Senate 
Committee on Agriculture and Forestry, 
Washington, D.C. April, 1936. 





Cross-examination and Utility Investigations 


HETHER or not it was an omen 

that a free and lively time would 
be had by all, the special investigation 
by the Federal Communications Com- 
mission into the affairs of the Bell Tele- 
phone system got under way on St. Pat- 
rick’s Day, March 17, 1936. Since that 
time this probe, for which $750,000 was 
appropriated by Congress, has been 
running off and on at the estimated cost 
of $60,000 a month, and Chairman Paul 
A. Walker of the commission’s tele- 
phone division has estimated that at 
that rate the present appropriation will 
give out about July Ist. The commis- 
sion has asked Congress for another 
$400,000 to keep the show running until 
February, 1937. 

Unless Congress digs up some more 
cash, however, the investigation should 
end next summer. Then there would 
still be the reports of the commission’s 
findings and conclusions to be prepared 
and filed with Congress for the pur- 
pose, presumably, of advising and sug- 
gesting further Federal legislation (if 
desirable) for the regulation of the tele- 
phone industry. 

So far the commission seems to have 
developed little more than what has been 
prime gossip in utility circles for years. 


However, the testimony of commission 
witnesses, principally that of the chief 
accountant of the investigating staff, 
John H. Bickley, has served the gener- 
ally useful purpose of reducing his find- 
ings to the form of a permanent record 
which, in time, may be of valuable as- 
sistance to the state commissions in sup- 
plementing their regulatory efforts in 
the field of intrastate commerce. 

One exhibit in particular, a 150-page 
document entitled “Special Investigation 
Docket No. 1,” dealing with the scope 
and structure of the Bell system, should 
be of great value and vital interest to 
all whose duties bring them into contact 
with telephone regulation. 


to volume, augmenting the more 
extensive Report on Communica- 
tions Companies, made by the House of 
Representatives Committee on Foreign 
and Interstate Commerce last year (with 
the principal assistance of a staff work- 
ing under Interstate Commerce Com- 
missioner Splawn) reveals detailed in- 
formation about the intercorporate ram- 
ifications of America’s holding company 
No. 1. Unfortunately, the Bickley ex- 
hibit is not presently available for gen- 
eral distribution and copies may be dif- 
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ficult to obtain at this time. Thanks to 
the efforts of General Solicitor John E. 
Benton, of the National Association of 
Railroad and Utilities Commissioners, 
copies have been supplied to the state 
commissions and it is to be hoped that 
ultimately the whole record of the in- 
vestigation will be printed or repro- 
duced in such form as to permit easy 
access for purposes of general regula- 
tory information. 

The foregoing statements assume, of 
course, that the record will include evi- 
dence, testimony, and exhibits offered 
by the American Telephone and Tele- 
graph Company on its own behalf, as 
well as cross-examination of witnesses 
for both sides, if that is ultimately de- 
cided upon. Mr. Bickley’s exhibit, for 
example, obviously calls for explana- 
tion by the Bell Telephone system on 
many of his conclusions. Common fair- 
ness requires that the statements of the 
company’s officials should be taken into 
consideration. After al! they have been 
in the telephone business a long time 
and have, by common agreement, made 
rather a success of it. Mr. Bickley, on 
the other hand, although obviously sin- 
cere and undoubtedly talented, is still 
comparatively new at the game and it 
would hardly be surprising if he fell in- 
to error occasionally in such an exhaus- 
tive and technical study. Chairman 
Walker has already indicated that he 
will give the company its own “day in 
court,” and ultimately there should be 
no great difficulty about both sides hav- 
ing their say. 


U NFORTUNATELY, there has been con- 
siderable misunderstanding at the 
_commission hearings to date about the 
procedure in such investigations. Coun- 
sel for the American Telephone and 
Telegraph Company, on being denied 
the right to cross-examine Mr. Bickley 
when he felt that job should be done, 
characterized the witness’ testimony as 
“grossly inadequate and inaccurate.” 
Mr. Samuel Becker, the commission’s 
counsel in charge of the investigation, 
on the other hand, apparently felt that 
his witness should not be interrupted 


until at least he had finished with him; 
but no one seemed to know exactly when 
that would be. 

The Wall Street Journal stated edi- 
torially that the element of publicity 
should not be overlooked in such hear- 
ings, in addition to the purely formal 
requisites of legal procedure. It stated 
in part: 


Every procedure of this sort has two 
salient characteristics. One is that the mat- 
ter under examination is highly technical, 
involving as it does both accounting and en- 
gineering science. The other is that what- 
ever popular interest the inquiry may arouse 
centers about the plain question, “Is the pri- 
vate capital invested in a public utility mak- 
ing too much out of it?” It follows from 
these two aspects of the affair that out of a 
welter of statistics and expert opinions the 
broadest kind of political implications are 
bound to emerge, the direction and nature 
of which can be influenced, if they are not 
actually determined, by the methods used by 
those who control the inquiry. 

To put it more bluntly, every such in- 
quiry is open to use as a vehicle of political 
propaganda or counter-propaganda. The 
Communications ission is surely not 
unaware of this danger in the present case 
or of its own delicate position because of it. 
Nor can it be supposed to be indifferent to 
the questionable nature of its refusal to al- 
low its own witnesses to be subject to cross- 
examination “at this time.” It must realize 
that if the test of cross-examination is de- 
ferred until long after a mass of direct tes- 
timony and apparently damning conclusions 
therefrom have been spread upon the rec- 
ord, the purposes of cross-examination will 
have been defeated, so far as the lasting im- 
pression upon the public mind is concerned. 


In short, the Journal believed that the 
telephone company had a right to pro- 
test against the inquiry being given the 
one-sided shape of ex parte proceedings 
during any part of its progress. 


A article in Telephony, a 
magazine published for the inde- 
pendent telephone group (that is, the 
non-Bell group) takes a somewhat less 
partisan view. It stated in part: 


There is something to be said for both 
positions. Certainly, it would establish a 
remarkable procedural precedent (not to 
mention possible disruption of orderly pres- 
entation of evidence), if opposing counsel 
were allowed to start cross-examination of 
any witness (for the government or for any 
other party) whenever the witness devel- 
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oped evidence regarded as unfairly damag- 
a opposing counsel. 

nder such a plan the record would soon 
fill up with more cross-examination than 
examination; it would become jerky and 
confusing. Harassed by such interruptions, 
a witness might find it difficult, if not im- 
possible, to develop in logical sequence a 
single completely balanced phase of his 
story. This is very important in highly 
technical and complicated testimony pecu- 
liar to an industrial investigation. 


On the other hand, continued the 
Telephony article, it is possible for the 
government to take undue advantage of 
the right to conduct uninterrupted ex- 
amination by spreading it out over such 
a period as to make cross-examination, 
if allowed at all, dead, disconnected, and 
futile. The article concluded: 


The effect of this is to have the evidence 
“in chief” of Mr. Bickley go on and on ina 
continuous stream of instalments, without 
opportunity for denial or modification. 
Point after point is scored for the prosecu- 
tion and by the time the defense ever gets 
to bat, it may be much too late for the denial 
to catch up with the accusation. Again, 
rebuttal evidence, of its very nature, is gen- 
erally unintelligible unless reasonably con- 
nected with the corresponding affirmative 
evidence, and so if it finally is permitted, it 
may be too incoherent for other than ex- 
perts to understand at all. 


HERE seems to be some doubt as to 

whether an industry under inves- 
tigation by a government board or a 
congressional committee has any right 
to cross-examine government witnesses 
at all. There was no cross-examina- 
tion, as such, in the Federal Trade Com- 
mission’s investigation of the electrical 
industry, although a “preview” confer- 
ence system was worked out by which 
some understanding was reached as to 
what evidence was to go into the record. 


But the extreme limits of legal con- 
duct are not always the most equitable 
guides for proceedings which may have 
an important effect on our economic 
life. The Federal Communications 
Commission, sobered by the unhappy 
results of its hasty action in the recent 
telegram seizures, is quite likely to tem- 
per its zeal with fairness. 

Incidentally, the fact that the com- 
mission’s report on this investigation 
(assuming that it is concluded early 
next summer) would scarcely be com- 
plete before the coming political cam- 
paign is well under way, and the addi- 
tional fact that there will be no con- 
gressional session ty which it could re- 
port until next Jauuary, should set at 
rest the rumors and fears that the com- 
mission is inordinately concerned with 
manufacturing campaign material for 
the New Deal. The election will prob- 
ably be over before the final word in 
this investigation is even available. 
Whether the commission will get more 
money from Congress to keep up the 
investigation is also quite doubtful. It 
has so many critics on Capitol Hill that 
there is a possibility that Congress may 
instead decide to investigate the com- 
mission. In any event two resolutions 
to that effect are now resting in com- 
mittee pigeonholes in the House and 
Senate, respectively. 

—E. S. B. 


SpectaL InvesTiGATION Docket No. 1. Fed- 
eral Communications Commission. April 
9, 1936. Washington, D. C. 


INTENTION vs. Errecr. Editorial. The Wall 
Street Journal. April 25, 1936. 


In THe Nation’s Capirar. Telephony. May 
2, 1936. 
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The March of Events. 





Agree to Rail Reduction 


SB. presidents of the | Eastern rail- 
roads decided on April 23rd to reduce 
their passenger fares to 2 cents a mile for 
coaches and 3 cents a mile for Pullman 
cars on June 2nd, as required by an Interstate 
Commerce Commission order. This was said 
to be the first general reduction in the basic 
fare since early in the century. 

It was reported that the presidents came 
to this decision, not because as a group they 
acquiesced in the justice of the commission’s 
order, but because of the fear of competition 
from the Baltimore & Ohio Railroad. This 
company filed tariffs in compliance with the 
commission’s order on April 22nd. 

An appeal to the courts against the legality 
of the commission’s order was anticipated. 


Holding Companies Hit 


HE determination of the administration to 

curb the functions and activities of hold- 
ing companies, first given concrete expression 
in the “death sentence” clause of the Public 
Utility Act of 1935, which is under attack in 
the courts, was further emphasized last month 
by the attitude of house tax leaders toward a 
provision in the new revenue bill aimed di- 
rectly at holding company pyramids. 

This section of the bill—§ 27—provides that 
while corporations generally need not pay 
taxes on the amount of annual income dis- 
tributed as dividends, corporations which pass 
the income to other corporations will be re- 
stricted as to dividend credits. House leaders 
indicated that they intend to fight any efforts 
that may be made to eliminate this provision 
from the measure. 

Specifically, the bill provides that any cor- 
poration which receives 80 per cent or more 


of its income from dividends will receive no, 


exemption for dividends paid to another cor- 
poration if that other corporation owns 50 
per cent or more of the stock of the disbursing 
corporation. 


Charges Excess Profit 


Tz American Telephone and Telegraph 
Company was charged last month by the 
Federal Communications Commission with 
having made huge excess profits on rental of 
telephone instruments to subsidiaries and hav- 
ing sold the instruments in 1927 at another 
profit of more than $14,000,000. The charge 
was made in a 150-page report prepared by 


special investigators working under Commis- 
sioner Walker. The profits made between 
1902 and 1927 ranged from $50,000,000 to 
$216,000,000 in excess of a 6 per cent return 
on gross book costs and from almost $63,000,- 
000 to more than $229,000,000 in excess of 6 
per cent on net book costs, it was charged. 

Charges amounting to more than $13,000,- 
000 annually for services to operating com- 
panies by the American Telephone and Tele- 
graph Company were also attacked by Samuel 
Becker, special counsel for the Federal Com- 
munications Commission. A prompt defense 
was made by Walter S. Gifford, president, 
and other A. T. & T. officials appearing at 
the commission’s inquiry into the affairs of 
the corporation. 

The telephone company charged that the 
FCC’s investigation into its business was in- 
adequate and that evidence presented was 
“grossly inaccurate.” G. F. Hurd, special 
counsel for the A. T. & T. sought opportunity 
to cross-examine government witnesses and to 
introduce facts essential to the provision of 
the “comprehensive and accurate” information 
called for by Congress in directing the com- 
mission to make the inquiry. 


Federal Rule of Natural Gas 


|S ge on a house bill to regulate the 
interstate natural gas industry closed 
last month in the midst of a dispute over 
whether state regulatory commissions now 


have acyonte authority to deal “in the public 


interest.” resentative of the Standard 
Oil Company New Jersey said that the 
state agencies needed no Federal supervision 
to supplement their jurisdiction. The power 
commission retorted that recent reports of the 
Federal Trade Commission’s investigation of 
the industry indicated “many instances” of 
invasion of state regulation by pipe-line com- 
panies. 

Representative Lea (D.), of California, au- 
thor of the pending legislation, asserted recent- 
ly that he thought the bill would provide 
regulation in a field where, under Supreme 
Court rulings, states are not permitted to go. 


Terms Power Plans Uneconomic 


HE “ultimate ruin of thousands of inves- 
tors” as the result of the government hy- 
droelectric projects was forecast last month 
before the Midwest Power Engineering con- 
ference in Chicago. Frank D. Fowle, presi- 
dent of the Western Society of Engineers, 
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called five of the Federal projects “hopelessly 
uneconomic,” listing Passamaquoddy, Casper- 
Alcova, Fort Peck, Tygart, and Central Val- 
ley. He said they should not be developed 
with anyone’s money, public or private. 


World Power Conference 


HIRTY-NINE nations have definitely indi- 

cated that they will participate in the 
Third World Power Conference in Washing- 
ton on September 7th-12th, according to re- 
cent press reports. The state department 
last month announced that the following coun- 
tries had accepted the President’s invitation, 
through the state department: Algeria, 
Argentina, Bolivia, Bulgaria, Chile, Costa 
Rica, Dominican Republic, El Salvador, 
France, Germany, Guatemala, Honduras, Irish 
Free State, Italy, Lithuania, Luxemburg, 
Nicaragua, Portugal, Rumania, Sweden, and 


ruguay. . : ‘ 

In addition the American National Commit- 
tee of the World Power Conference has been 
informed that the following countries will also 
take part in the World Power Conference or 
the concurrent Second Congress on Large 
Dams, or both: Austria, Belgium, Brazil, 
Canada, China, Czechoslovakia, Denmark, 
Great Britain, Holland, Japan, Latvia, Mexi- 
co, Norway, Poland, Russia, Switzerland, 
Union of South Africa, and Yugoslavia. 

Interest in the conference throughout the 
world has been stimulated by the sending of 
three “ambassadors” by the American Nation- 
al Committee, who recently returned report- 
ing active codperation by governmental and 
private interests in Europe and Latin Ameri- 
ca. 


Dr. Roscoe R. Hill, Chief of the Classifica- 
tion Division of the National Archives, was 
borrowed to make a tour of South America— 
by air—for the World Power Conference. He 
visited practically every South American ca 
ital in rapid succession. Dr. Charles k 
Ludewig, loaned by Pan American Union, 
went to Mexico and Central America. Dr. 
Harlow S. Person, the well-known expert on 
business efficiency methods, visited thirteen 
countries and eighteen cities in Europe. 


Asks More Money for 
Bell Probe 


JPusores testimony concerning long-dis- 
tance rates and the pensioning system of 
the Bell Telephone system, the Federal Com- 
munications Commission temporarily recessed 
its special investigation of the American 
Telephone and Telegraph Company until 
May 12th. Meantime, Commissioner Paul A. 
Walker, chairman of the telephone division in 
charge of the investigation, announced that the 
commission had asked an additional $400,000 
to continue the probe. It was lained that 
about $500,000 of the original $750,000 ap- 
propriated by Congress for this special investi- 
gation has been expended. The commission’s 
expenses were tentatively estimated at about 
$60,000 a month. 

Unless Congress appropriates the additional 
amount, it was believed that the inquiry would 
close about July Ist. If Congress does appro- 
priate the additional amount asked in full, it 
was believed the investigation would continue 
until about February 1, 1937. Washington 
observers reported the likelihood of a com- 
promise appropriation. 


Alabama 


Gives Bus Approval 


Y unanimous vote the Birmingham city 

commission last month approved a con- 
tract with the Birmingham Electric Company 
permitting the substitution of busses for street 
cars on seven lines and adopted an ordinance 
amending the company’s franchises to permit 
the change. This action was taken after an 
amendment providing that no employee would 
be dropped .as a result of the change had 
been unanimously adopted. Institution of 
bus service was expected to start about the 
middle of August. 


Demands Refund 


Ds for a refund of approximately 
$180,000 to Birmingham telephone sub- 
scribers was made in a petition filed last 
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month by Horace Wilkinson, an attorney, with 
the Alabama Public Service Commission. 
Wilkinson asked that the telephone company 
be required to repay customers the difference 
since March, 1935, between old rates and the 
new reduced rates ordered to become effective 
May 1, 1936. It was estimated that the new 
rates would save Birmingham subscribers ap- 
proximately $250,000 a year. 

Interest at the rate of 6 per cent was asked 
on the refunds. The commission recently set 
May 19th for a hearing on the petition. 


Kills Water Bill 


HE state house committee on rules last 
month killed the bill introduced by Repre- 
sentative E. J. Owen, of Etowah, to restrict 
charges for water by municipally owned plants 
to actual operating expenses. The measure 
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would have prohibited rates higher than nec- 
essary to pay interest and principal on bonds 
and actual operating ex 

While a general measure, it was understood 
that it was aimed chiefly at the municipal wa- 


ter plant i - Gadsden, Ala., and was vigorously 
opposed by Gadsden officials. The local wa- 
ter plant was said to have been the source of 
considerable revenue since it was taken over 
by the city. 


Arkansas 


Utilities’ Standards 


HE state department of public utilities re- 

cently prepared a set of proposed regula- 
tions fixing minimum standards for utility 
concerns furnishing electric, gas, water, and 
telephone service in Arkansas. Copies of the 
proposed regulations were sent to approxi- 
mately 150 utility firms and a hearing for 
possible changes or modifications was set for 
May 18th 


Would Negotiate Phone Cut 


T= city of Fort Smith filed a petition with 
the state department of public utilities on 
April 22nd, asking that the city be permitted 
to negotiate directly with the Southwestern 
Bell Telephone Company for a reduction in 
rates. The petition, signed by the mayor, re- 
quested the utilities commission to release Fort 
Smith from a statewide order issued several 
weeks ago by the commission directing the 
telephone company to submit an appraisal of 
all its Arkansas properties as the first step 
toward a general investigation of the com- 


pany’s rate structure. It was said that the 
city cannot pass an ordinance reducing rates, 
since the commission has taken jurisdiction 
and started a statewide investigation. May 
5th was set for a hearing on the petition. 


Must Pay Water Tax 


ATER sold by the Fort Smith municipal 

water plant “is not a food necessary to 
sustain life’ and was therefore recently de- 
clared not exempt from the state 2 per cent 
sales tax in an opinion by Attorney General 
Carl E. Bailey to Fadjo Cravens, Fort Smith 
city attorney. 

The inquiry was made to the attorney gen- 
eral at the suggestion of members of the Fort 
Smith city commission, who believed that the 
recent ruling of the Arkansas Supreme Court 
that whole milk is exempt from the tax might 
apply to water. The attorney general said 
that decision was reached because the court 
found that “butter fats” include whole milk, 
and that otherwise milk would not be ex- 
empt, although it might be a food necessary 
to sustain life. 


California 


taining any revenue from its nonpeak or sur- 


Rejects Power Proposal 


ECRETARY of Interior Ickes has ruled that 

San Francisco’s “plan No. 4” for distribut- 
ing power from Hetch Hetchy dam does not 
comply with the Raker Act. He indicated, 
however, that an alternative plan submitted by 
the city would not be held illegal. The so- 
called “plan No. 4” provided for the city to 
transmit power from the dam to Newark, Cal., 
and there sell the energy to the Pacific Gas & 
Electric Company. The alternative plan pro- 
vides that the city must procure its own trans- 
mission line from the dam and distribution 
lines within the city. 

However, the secretary's action threw the 
power problem back into the laps of the board 
of supervisors, which had selected plan No. 4 
as the best of four schemes submitted to it by 
Utilities Manager Cahill through the public 
utilities commission. 

Secretary Ickes’ 5" was interpreted as 
apparently barring San Francisco from ob- 


plus cy Under the present a agree- 
ment the Pacific Gas & Electric Company 
takes the entire output. 
Under the disapproved plan No. 4 and 
a slight variation known as plan No. 4A 
(also disapproved by the secretary), it was 
roposed the sagged receive the nonpeak 
> which San Francisco could not dis- 
pose of, as payment for standby, transmis- 
sion, and stepdown services. 


Announces Plans 


aS for the interchange of large blocks of 
power between the Southern California 
Edison Company and the Pacific Gas and 
Electric Company, through revised and reén- 
forced interconnection between the two sys- 
tems, were announced last month by officials 
of the Edison Company. Completion of the 
connections, tentatively set for July of next 
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year, would enable the immediate disposal by 
the Edison Company of a large portion of its 
allotment of power to be generated at Boulder 
Canyon dam when the company’s contract 
with the government for Hoover dam power 
becomes operative. 

The project also removes the possibility of 
surplus generating capacity formerly faced by 
the Edison Company and obviates the neces- 
sity of either of the two companies making 
further capital investments in plant capacity 
while either has any surplus capacity which 
can economically be transferred through the 
new interconnection. 

In an application filed with the state com- 
mission, the companies asked approval of an 
agreement to construct large capacity inter- 
connecting lines in the San- Joaquin valley, 
where transmission lines of the two systems 
are in close relation. 


Approves Rapid Transit 
Application 


HE utilities committee of the board of 
supervisors on April 22nd approved an ap- 
plication to the Federal Public Works Admin- 
istration for a $23,715,000 grant toward con- 


struction of a $52,700,000 rapid transit system 
in San Francisco. Utilities Manager Cahill 
appeared before the committee to urge a favor- 
able r tion in accordance with a 
resolution passed by the public utilities com- 
mission recently. The request for approval 
of the PWA application was seen as strong in- 
dication that the commission would recom- 
mend construction of the whole $52,700,000 
system. 


Phone Rate Reduction Ordered 


HE state railroad commission last month 

ordered a reduction in telephone rates of 
the Southern California Telephone Company 
in the Los Angeles area estimated at $1,250,- 
000 in annual gross revenue, based on current 
operations, and about $975,000 in net revenues. 
The new rates become effective June Ist. 

The commission stated that considering the 
Los Angeles area alone a greater cut was 
justified but that viewing the whole of the 
Pacific Telephone system the objective was to 
preserve a return of 6 per cent on fair value. 
The rate cut averages about 6% per cent and 
brings the Los Angeles reduction since Jan- 
uary 1, 1930, to 20 per cent. 


Colorado 


To Install Additional Reserve 


FFICIALS of the Public Service Company 

of Colorado announced last month that 
additional reserve generating capacity of 34,- 
000 horsepower, costing $1,200,000, would be 
installed at the company’s Valmont steam 
plant, just east of Boulder. The improvement 
was said to be designed to provide better 


facilities for customers, as well as to keep pace 
with the demand for the company’s service. 
The Valmont plant is reported to be the 
largest steam plant on an artificial body of 
water in the United States. The improve- 
ments follow a plan which was conceived when 
the plant was built in 1924. At that time pro- 
vision was made to add to the property as 
load requirements demanded more capacity. 


* 
District of Columbia 


Seeks Commission Approval 


T= Arlington and Fairfax Railway Com- 
pany, in an effort to hold diminishing 
patronage, last month sought permission from 
the District utilities commission to operate a 
new type of vehicle from downtown Washing- 


ton into Virginia. The vehicles, described as 
“auto-railer,” would be motor driven and 


would operate as a bus through the streets of 
Washington and over the railroad tracks of 
the company from its terminus, through 
Arlington and Fairfax counties. 

The petition stated that the lines of the ap- 
plicant serve an extensive territory which is 
not served by any other practicable conven- 
ient means of transportation to Georgetown 
and the center of Washington. 


* 
Florida 


Files Exceptions 


TToRNEYS for the Florida Power & Light 
Company filed in U. S. district court late 


last month 84 exceptions to the report of 
Senator F. M. Hudson, special Federal court 
master in the city of Miami’s electric rate re- 
duction case. 
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The power company’s attorneys claim the 
first 16 exceptions to the report show er- 
rors of calculating or misapplication in de- 
termining the rate base, and remaining ex- 
ceptions cited are conclusions, findings, and 
errors in law. 
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They further allege the master’s report 
shows a rate base of $13,646,374, whereas 
they claim $14,327,137. Other exceptions are 
based on the operating income which the re- 
port puts at $812,924, but which the company 
claims is $751,779, 


bd 


Georgia 


Signs Power Contract 


A CONTRACT with the Georgia Power Com- 
pany to furnish current to the city of 
Douglas for a year was signed last month by 
the city light and water commission. The city 
had previously operated its own system, but 
officials want to try private utility service for 
a year before deciding which method is better. 


Plans TVA Power 


"Oy onge county was reported last month to 
be planning to get TVA power. An- 
nouncement was made that 509 Catoosa county 
residents have contracted for electric service 
from the TVA power lines to be furnished 
through the North Georgia Electric Member- 
ship Corporation. 


Indiana 


Blocks Waterworks Purchase 


se: Noblesville city council last month de- 
cided not to pass a resolution authorizing 
the board of public works to buy the water- 
works system and issue bonds. Most of the 
officials believed the plan would result in an 
increase in water rates and Mayor H. G. 
Brown expressed the opinion that such a mu- 
nicipally owned plant would eventually be- 
come a political football. 

The price fixed by the company was $225,- 
000. Bonds were to be issued on the plant and 
not as an obligation against the city, and were 
to be retired from the water revenue. 


a 


Cuts City Gas Rate 


Gosem reducing the price of gas to all 
consumers 5 cents per thousand cubic feet 
were filed with the state commission April 
27th by the Indianapolis utilities district which 
is controlled by the municipality. The new 
schedules, effective May Ist, reduce the cost 
of gas to the average consumer from $1.05, 
with a discount of 10 cents for prompt pay- 
ment, to $1 with the same 10-cent discount 
for prompt payment. 

The annual reduction in the income of the 
gas utility by reason of the new rates was 
estimated at $170,000. 


Kansas 


Files New Schedules 


HE 5-year-old Cities Service gas rate case 
which reached the U. S. Supreme Court 
in the course of prolonged litigation resulting 
from attempts by the state to force lower rates 
came to an abrupt termination April 23rd 
when the Gas Service Company filed new 
schedules for 75 Kansas cities and towns. 
The new schedules, approved immediately 
by the state corporation commission, result in 
an approximate annual | to gas con- 
sumers of $733,585, Homer Hoch, chairman 
of the commission, stated. The new rates 
were effective with all meter readings after 
April 30th. Costs of the state’s investigation, 
amounting to $171,951, were to be paid by the 
gas company. The settlement was reached 
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through negotiations between the company 
and the state commission. 


Asks Writ of Mandamus 


IcHARD L. Becker, Montgomery county at- 
torney, filed application in the state su- 
preme court on April 17th for a writ of man- 
damus directing county officials to list proper- 
ties of the Neodesha municipal light plant ex- 
tending outside of the city limits on the tax 
rolls. The supreme court issued an alterna- 
tive writ which was returnable for hearing 
April 29th. 
In his petition, Mr. Becker stated the 
Neodesha plant had constructed transmission 
lines beyond the Necdesha city limits, some of 
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which occupied a private right of way, into 
Wilson and Montgomery counties to serve 
customers at the unincorporated town of 

ycamore and intermediate points. The peti- 
tton further stated that constitutional and stat- 
utory provisions exempting municipal plants 
from taxation could not apply to facilities ex- 
tending outside of the corporate limits of the 
city operating such a plant. 


Value of the portion of the Neodesha plant 
extending beyond the ~ was listed in the 
petition at “more than $10,000,” but municipal 
properties valued at more than $75,000,000 
would be affected by the supreme court’s 
ruling in the case, it was said. Mr. Becker 
contended all of these properties should be 
liable to the state, counties, and school dis- 
tricts for taxes. 


Massachusetts 


Removes Commission Chairman 


Ce James M. Curley on April 28th 
announced that Henry C. Attwill would 
be removed as chairman of the state depart- 
ment of public utilities, and Professor John 
J. Murray, of Boston University, associate 
commissioner of labor and industries, would 
be appointed in his place. The new move 
will oust Attwill from a post he has held 
seventeen years, and will reduce him to an as- 
sociate commissioner. A vacancy existed on 
the board through the recent resignation of 
Abraham C. Webber. 


Light Bill Beaten 


FTER Senator Burke of Dorchester had de- 
livered a lengthy speech on public owner- 

ship of public utilities, during which most of 
his colleagues left the chamber, the senate as 
a result of a tie vote refused to substitute a bill 
he was advocating to facilitate the pr 
by which Massachusetts municipalities might 
be enabled to establish municipal lighting 
plants. 

Following the tie vote the senate accepted 
an adverse committee report on the Burke bill 
by a vote of 14 to 8. 


Michigan 


Valuations Raised 


Boost of $2,830,650 in valuations of public 

utility companies paying taxes into the 
primary school fund was announced last 
month by the state tax commission. Protests 
— the tentative figures were to be heard 
ater. 


Telegraph and telephone company valua- 
tions were increased from $113,390,150 to 
$116,817,200, but railroad valuations were cut 
from $213,708,000 to $213,410,000 and those 
of car loading companies from $3,450,100 to 
$3,152,000. The tentative total for all classes 
was $335,279,200, as compared with last year’s 
final figure of $332,448,550. 


Missouri 


Ousts Utility 


T= Missouri Utilities Company was or- 
dered ousted April 23rd by Division No. 
1 of the state supreme court from operating 
and maintaining its electric plant and distribu- 
tion system in the city of California, Mo. 

In granting the writ of quo warranto filed 
by the state attorney general, the court held 
that the utility had no further right to remain 
in that community, as its franchise there ex- 
pired in 1929 and had not been renewed. The 
court gave the utility company until October 
lst to remove its poles, wires, and other equip- 
ment from the streets of California. 

A municipal plant, built with a PWA loan- 


grant, has been in operation in the city since 
December 1, 1934, 


Cut in Hotel Phone Calls 


AS order issued by the state public service 
commission on April 23rd requires the 
Southwestern Bell Telephone Company to file, 
effective June 1, 1936, a revised schedule of 


rates to be charged for telephone calls 


guest rooms in St. Louis hotels. The 
rate for such local exchange calls is 10 cents. 
The order of the commission reduces this rate 
to 5 cents per call. 

It was provided in the order that the com- 
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pany might file a schedule allowing any hotel 
in St. Louis to charge a rate not greater than 
10 cents per call outside made from the lobby 
or other public gathering places within the 


5 


hotel. The order followed investigation of the 

complaint filed several months ago by the 

efferson Hotel and 32 other hotels in St. 
s. 


New York 


Passes Utility Amendments 


HE state senate on April 24th passed the 

Dunnigan amendment to the stock cor- 
poration law permitting utilities owning 95 
per cent of each class of stock in another gas 
or electric company to merge underlying com- 
pany with parent company. 

The senate also passed three amendments to 
the public service law as follows: (1) a re- 
quirement that gas and electric companies 
notify customers within thirty days after Sep- 
tember Ist of optional rates available to them ; 
(2) a requirement that all transactions for 
securities, supplies, or materials between affil- 
iated utility companies be presented to and 
approved by the public service commission; 
(3) a prohibition against any charge by gas 
or electric companies for restoration of serv- 
ice discontinued for any reason. 


» 


Sees Threat to Niagara 


Aa against what it called a new 
attempt on the part of a Niagara-~-Hudson 
subsidiary to encroach upon the state’s rights 
to water power at Niagara Falls was sounded 
last month by the power authority in its an- 
nual report to the legislature. 

The report indicated also that the “new ap- 
proach” to the solution of the St. Lawrence 
waterway problem, hinted at recently by Pres- 
ident Roosevelt in a message to the Detroit 
seaway conference, lies in the inclusion of the 
development of the Niagara river in the St. 
Lawrence project. The St. Lawrence treaty, 
which failed of ratification in 1934, has not 
been pressed at this session of Congress and 
the report indicated that the combined power 
and waterway plan was undergoing consider- 
able revision. 


North Dakota 


Municipal Plant Turned Down 


y a vote of three to two, the voters of 

Grand Forks on April 16th turned down 
a proposed municipal electric light plant. The 
vote was on two ordinances, one to award a 
contract for the plant to a St. Paul construc- 
tion company for $650,000, while the second 
provided for the sale of $700,000 worth of 5 
per cent revenue bonds. 


Impounded Funds Released 
i first step in refund of moneys to con- 

sumers of the Northern States Power 
Company at Minot and Fargo was taken last 
month when the state board of railroad com- 
missioners ordered release of $396,000 in im- 
pounded funds. The commission at the be- 
ginning of rate investigations .at both Minot 
and Fargo ordered 25 per cent of the com- 
pany’s income to be impounded. At Minot 
= amounted to $181,000 and at Fargo $215,- 


The company recently entered into an agree- 
ment with the state commission by which the 


former agreed to drop a court action in which 
it sought to test the constitutionality of the 
1935 and 1933 laws giving the commission 
power to begin rate-making investigations on 
its own motion and to impound moneys of 
companies being investigated. The company 
also acceded to rate reductions ordered by 
the commission in Fargo and Minot. 


Utility Discounts Continued 


PECIAL discounts to users of commercial 
and domestic gas of the Montana-Dakota 
Utilities Company will be continued in all 
cities served by the concern in North Dakota, 
until December Ist, it was announced last 
month by Commissioner C. W. McDonnell. 
Commissioner McDonnell said the board 
of railroad commissioners has approved the 
continuance, which gives a 50 per cent dis- 
count to users on that portion of monthly bills 
which are in excess of the bill for the same 
month a year previously. The discount, origi- 
nally approved more than a year ago, was to 
have expired May Ist. 
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Oregon 


Bills Face Study 


Ques McNary (R.) of Oregon, last 
month stated that the national planning 
commission has in mind to recommend post- 
poning of congressional action on legislation 
to administer the Bonneville power project 
pending “further study.” 

President Roosevelt, in a conference last 
month, intimated to Senator McNary that he 
wishes to increase the power units at the 
Bonneville dam from the present 2 units 
being installed to 10 full units. Then if there 
is not enough power for all requiréments, he 
is reported to favor building two more dams 
on the Columbia river, which he regarded as 
the only logical way for development of the 
river’s power possibilities. 

Two Bonneville bills, one by McNary and 
the other by Senator Bone (D.), of Washing- 
ton, are pending. They contain almost iden- 
tical provisions, with one exception. The 
Bone bill would give all public agencies prior 
claims to Bonneville power, leaving only the 
surplus for private agencies. 

Senator McNary, following his conference 
with the President, stated that the President 
had “reémphasized his previous declaration in 
favor of my bill.” Senator Bone, however, 
said he would oppose any measure that did not 
“fully protect the right of the public to first 
claim on Bonneville power.” 


Measures Filed 


) pone ~ proposed initiative measures and 
constitutional amendments were reported 
last month to have been filed in the state de- 


partment for the November election. Among 
the matters to be voted upon is a proposed 
constitutional amendment which would set up 
a temporary “hydroelectric administrative 
board” until a permanent power board can be 
selected. There is also the state Grange power 
bill which will go on the ballot as an initiative 
measure. 


Promises Reduced Utility Costs 


EDUCED costs, involving both electric and 
telephone service, were promised the state 
board of control last month, provided the pro- 
posed central state heating and power plant 
and telephone system were not constructed. 
Officials indicated that the compromise would 
be accepted and that agitation for the two 
state projects would be dropped. 

The Portland Electric Power Company of- 
fered a proposal which would save the state 
approximately $7,000 a year in its electric bill, 

ased on present consumption. This saving 
would result from combining meter readings 
of all state departments and institutions into 
one account. 

Reduced costs for telephone service would 
be obtained through the elimination of stations, 
a centralized system of ordering telephone 
service and cutting down of long-distance calls. 
E. D. Wise, vice president and general man- 
ager of the Pacific Telephone and Telegraph 
Company for Oregon, urged a survey of the 
state’s telephone facilities to determine wheth- 
er some of the service could not be eliminated. 
The operation of a private telephone system 
by the state would be neither economical nor 
satisfactory, Wise told the board. 


Rhode Island 


Votes Utility Measure 


y a vote of 56 to 39, the state house on 

April 21st passed the Pawtucket $5,000,- 
000 public utility act, after amending it so as 
to kill the mayor’s power to block the bill and 
further amending it to give the city power of 
eminent domain in acquiring real estate for 
the venture. The act would authorize Paw- 
tucket to issue $5,000,000 in bonds to establish 
a gas or electric utility, or both. 

As passed, the act would allow Pawtucket 
to produce, purchase, or transmit electricity or 
gas within the city, and also to sell it to the 
residents or taxpayers of any other community 
within the state. Because of its sweeping 
character, however, opposition to the bill de- 
veloped quickly in the state senate where it 
was sent to a special committee. 


Submits New Rate Schedule 


A NEw schedule of electric light rates which 
will result in an annual saving of 
was submitted by the Newport Electric Cor- 
poration on April 17th and immediately ap- 
proved by Frederick A. Young, chief of the 
state division of public utilities. The schedule 
applies to residential and commercial consum- 
ers and was said to be the second of its kind 
within the past year for Newport consumers. 
The new rates will be put into effect June Ist. 
It was reported that negotiations between 
Mr. Young and company officials would con- 
tinue with a view toward further reductions. 
Under the new rate the residential consumer 
will pay $1 for the first 11 kilowatts, 8 cents 
per kilowatt hour for the next 200 kilowatt 
hours, and 7 cents for all above 200. 
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South Carolina 


Grants Motion 


U. S. District Judge J. Lyles Glenn on 

April 27th granted a motion of three 
power companies to require the South Caro- 
lina Public Service Authority to clarify its 
answer to their suit against the Santee-Cooper 
power project. The plaintiffs seeking an in- 
junction against the proposed $37,000,000 pow- 
er and navigation project are the South Caro- 
lina Power Company, the Carolina Power and 
Light Company, and the Broad River Power 
Company. 

The plaintiffs contended the defendants had 


spoken of “certain” loan and grant agreements 
and Judge Glenn ruled that the authority must 
file copies of these agreements. The power 
companies said the authority did not make 
clear exactly how much money was involved 
in the project and Judge Glenn said the au- 
thority should state how much money has al- 
ready been granted and give its “honest be- 
lief’ as to what the total might be. 

Judge Glenn also ruled that the South Car- 
olina Public Service Authority should be 
specific in its answer as to how the project 
would affect navigability of the lower reaches 
of the Santee-Cooper. 


Tennessee 


Heating Unit Proposed 


Po for a central heating system in Knox- 
ville by which the downtown business dis- 
trict, and later the residential sections would 
be supplied with hot water in winter and cold 
water in summer to control building tempera- 
tures, were announced last month by the 
Knoxville Heating & Cooling Company, Inc., 
it is reported. 

The company, which already holds a 30- 


year franchise granted by the Knoxville city 
council a year ago, has petitioned the PWA 
for a loan approximating two thirds of the 
initial cost of the undertaking estimated at 
$1,600,000. Favorable action by the PWA 
was expected. 

While the new utility service would be car- 
ried on by a private corporation, there was 
said to be a recapture provision in the fran- 
chise by which the system would eventually 
belong to the city. 


| Washington 


Urges Uniform Rates 


ge mg power consumption in Washington 
state would be increased 300 to 400 per 
cent if uniform rates were established, ac- 
cording to Dean Carl E. Magnusson, Univer- 
sity of Washington professor and chairman of 
the state planning council’s committee on pow- 
er markets. In a report to the council he said 


rates approaching “the city of Tacoma’s rate 
schedule would stimulate the power demand,” 
and lower rates are necessary if the state 
hopes to use power to be developed at Grand 

Coulee, Bonneville, Diablo, Ariel and Lewis 
river, and Rock Island. The total amount 
of developed horsepower in the state was 
said to be about 1,310,000, while the plants un- 
der construction would add 3,500,000 more. 


Wisconsin © 


Criticizes Teaching of 
Conservation 


Wwe s new law providing for com- 
pulsory teaching of conservation in the 
public schools “is a gesture of good intent,” 
but the state is wholly unprepared to “make 
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good” on it, Professor Aldo Leopold, promi- 
nent state educator, told members of the Wis- 
consin Academy of Sciences, Arts, and Let- 
ters, at the closing session of their 66th annual 
meeting in Madison. Professor Leopold stated 
that teaching about the conservation of natural 
resources can be effective only so far as 
science has developed the subject matter. 
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The Latest Utility Rulings 








Judicial Review of Law and Facts 


HE United States Supreme Court, 
although sustaining stockyard rates 
fixed by the Secretary of Agriculture, 
declared that the court in passing upon 
a claim of confiscation in violation of 
the Constitution must judically review 
the facts as well as the law. One jus- 
tice, concurring in the result, expressed 
the opinion that the court must rule on 
the law and should not single out issues 
of fact for exceptions. Two justices 
concurring in the result disagreed with 
the soundness of the ruling but recog- 
nized its establishment by precedent. 
Chief Justices Hughes, delivering the 
majority opinion, pointed out that legis- 
lative agencies with varying qualifica- 
tions work in a field peculiarly exposed 
to political demands. He said in part: 
4 . to say that their findings of fact 
may be made conclusive where constitutional 
rights of liberty and property are involved, 
although the evidence clearly establishes 
that the findings are wrong and constitu- 
tional rights have been invaded, is to place 
rights at the mercy of administrative officials 
and seriously to impair the security inherent 
in our judicial safeguards. 
That prospect, with our multiplication of 


administrative agencies, is not one to be 
lightly regarded. It is said that we can 
retain judicial authority to examine the 
weight of evidence when the question con- 
cerns the right of personal liberty. But if 
this be so, it is not because we are priv- 
ileged to perform our judicial duty in that 
case and for reasons of convenience to dis- 
regard it in others. The principle applies 
when rights either of person or of property 
are protected by constitutional restrictions. 


The Constitution, he said further, fix- 
es limits to the rate-making power by 
prohibiting the deprivation of property 
without due process of law or the taking 
of private property for public use with- 
out just compensation. He refused to 
follow the theory that while the legis- 
lature may be subjected to judicial scru- 
tiny in order to prevent the transgression 
of constitutional powers, the legislature 
could preclude that scrutiny or determi- 
nation by any declaration or legislative 
finding. Nor could the legislature es- 
cape the constitutional limitation by au- 
thorizing its agent to make findings that 
the agent had kept within constitutional 
limitations. St. Joseph Stockyards Co. 
v. United States et al. 


2 


Classification of Motor Carriers Arbitrary and Discriminatory 


HE supreme court of North Dako- 

ta, although sustaining various pro- 
visions of the State Motor Carrier Act, 
held that certain exemptions were arbi- 
trary and discriminatory, rendering the 
act unconstitutional. 

One of the criticized exemptions pro- 
vided that the act should not apply to 
retailers engaged in delivering only gas 
and gas products from a bulk station 
directly to the farmer. Another provid- 
ed that it should not apply to farmers 
hauling lignite coal, regardless of the 
distance hauled, provided such hauling 


is done for other farmers and in ex- 
change for work and not for cash. 

The court pointed out that no rea- 
sonable distinction can be made between 
the retailer engaged in delivering gas 
and gas products to the farmer directly 
from a bulk station and a retailer who 
delivers the same products from else- 
where. It was said further: 


There —— . = no oom be- 
tween a retailer delivering gas 
pe regen Peng BE 
delivering household necessaries, clothing or 
lignite coal. The classification set up by 
this exemption is purely arbitrary. 
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As to the exemption of farmers haul- 
ing lignite coal, it was said that one 
farmer who hauled lignite coal for gain 
in the form of work should not be 
classified differently from another farm- 
er who hauls lignite coal for gain in the 
form of cash since such an attempt at 
distinction is arbitrary. The fact that a 
person is a farmer, in the opinion of the 
court, does not entitle him to a favorite 
classification as a hauler of coal. 

Notwithstanding these features of the 
act which were found to be unconstitu- 
tional, the court placed its approval upon 
other features, stating that the state in 
imposing fees for the use of highways 


may classify the users and impose dif- 
ferent fees on different classes, or may 
exempt certain classes from the pay- 
ment of fees, if such classification or ex- 
emption is based on some reasonable and 
substantial distinction. 

For example, an exemption provid- 
ing that commercial freighting should 
not include hauling done for farmers 
in transporting agricultural products to 
or from market, nor should this include 
any one hauling farm products to or 
from a railroad station in his farming 
territory, was said to be based on a 
reasonable and substantial distinction. 
Figenskau v. McCoy, 265 N. W. 259. 


e 


Estimated Cost Not to Be Substituted for 
Book Cost of Property 


A TELEPHONE company was criticized 
by the New York commission for 
supporting its rate base claim by esti- 
mated costs of construction when the 
fixed capital accounts had been kept in 
the manner prescribed by the commis- 
sion (at original cost) during a long 
period of years. The commission ruled 
that the fixed capital balances upon the 
books of the company represented the 
best evidence of the original cost of the 
properties, except possibly of construct- 
ed telephone property purchased. 

In determining reproduction cost the 
commission objected to material prices 
obtained from manufacturers and sup- 
pliers, Commissioner Lunn stating as 
follows : 

This method has several fundamental fal- 
lacies. First, it was admitted that those 
quoting prices of material knew that the 
quotations were for appraisal purposes and 
were not made in connection with any an- 
ticipated purchases. With the competition 
which exists, it is probable that if an actual 
sale of material were anticipated, the sup- 


e 


pliers would endeavor to secure the business 
by making as low a price as possible. When 
quotations are for appraisal purposes only, 
no such incentive is present. Material prices 
did not represent actual sales but merely 
quotations of the character just described. 
Since those furnishing the quotations knew 
the purpose for which they were to be used, 
they also knew that they could best serve 
the inquiry by quoting highest prices. 


The commission restricted right-of- 
way valuation to actual cost, made a 
deduction for unnecessary underground 
conduits, rejected allowances for engi- 
neering and superintendence and for 
taxes and interest during construction 
when based on land values, used the 
balance in the reserve as the measure 
of accrued depreciation, and disallowed 
claims for cost of financing. A lump 
sum addition was made for going value 
after the rejection of claims based on 
cost of training operating force, cost of 
attaching business, and sacrifice of re- 
turn during early years. Re Upstate 
Telephone Corp. (Case No. 8231). 


Discriminatory Charges on Extensions 
to Seasonal Customers 


6 bey Wisconsin commission disposed 
of complaints by electric customers 


on extensions for seasonal service. No 
revision of rates was made, but the rate 
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matter was referred for further consid- 
eration in connection with a general rate 
investigation. The commission said, 
however, that it was self-evident that 
the density of seasonal customers per 
mile of line in the area was less than 
obtained in urban communities. This 
condition admittedly resulted in costs of 
rendering service higher than costs to 
serve urban communities, and it was un- 
reasonable to assume that customers on 
the extension were entitled to rates of 
lower level than obtained in urban areas 
served by the company. 

Complaint had been made ‘that cus- 
tomers away from a highway were dis- 
criminated against because minimum 
payments by them were based on the 
cost of primary line construction from 
the point of connecting with the line on 
the highway, whereas no line construc- 
tion cost was assessed against custom- 
ers served directly from the line along 
the highway. This complaint was dis- 
missed. It was ruled that although the 
company had elected to construct a 
“back-bone” extension to which it al- 
lowed connections of customers on the 
line without assessing any cost of the 
line, it did not necessarily follow that 
further extensions off the “back-bone” 
line should also be made without con- 
tributions. 

In regard to a complaint that the com- 


pany discriminated by demanding full 
payment in advance from some custom- 
ers for costs of extension whereas it 
allowed other customers to pay such 
costs over a period of years, the com- 
mission said: 

. the commission izes that 
some ‘discretion should be acco utilities 
in the administration of credit policies. 
Since no evidence was produced as 
refusal to connect any customer under the 
filed extension rules of the company, the 
commission will dismiss this point of the 
complaint. 


The commission sustained a com- 
plaint against a minimum charge made 
in the case of one customer without fol- 
lowing the company’s rule. The com- 
pany claimed that the concession grant- 
ed was made in consideration of right 
of way, but the commission said that 
inasmuch as this latter alleged arrange- 
ment resulted in an indefinite dollar con- 
sideration for right of way, the reason- 
ableness of which was questionable, the 
company should remedy the situation by 
treating the purchase of right of way 
and the annual bill as two distinct mat- 
ters. The company was required to re- 
determine the minimum rate for this 
customer in the identical manner used in 
setting such minimums for other cus- 
tomers. Koerner et al. v. Lake Su- 
perior District Power Co. (2-U-833). 


e 


Company Furnishing Power Only to Municipal Plant 
Not a Public Utility 


A= may have many of the 
characteristics usually found in a 
public utility without actually being a 


public utility. In order to attain the 
public utility status the company must 
dedicate its property to public use, and 
there must-be an acceptance, or at least 
an acquiescence, by an existent public. 
This is the substance of a decision by the 
supreme court of Wisconsin holding 
that a power company was not a public 
utility and therefore was not subject to 
taxation as a public utility. 

The company generated power, a part 


of which it sold to a municipal plant, 
and the remainder it supplied to an af- 
filiated manufacturing company. The 
company claimed to be a public utility, 
had been so recognized by the public 
service commission and the tax commis- 
sion, and had exercised some of the 
powers peculiar to public utilities such 
as the power of eminent domain. Its 
articles of incorporation gave it the right 
to sell power to the public. Chief Jus- 
tice Rosenberry, however, said that these 
facts did not establish its status, since 
the matter of service to the public was 
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ignored and “an offer to furnish service 
to the public cannot be made in vacuo.” 
He continued : 


If a company chartered as a public utility 
were to erect a hydroelectric plant in the 
wilderness, should declare itself to be a 
public utility, should publish a schedule of 
rates on which it offered service to the pub- 
lic, it still would not be a public utility be- 
cause there would be in existence no public 
which could be served. It is true, as stated 
in the cases already referred to, that the 
mere fact that a public utility has a limited 
number of customers is not wholly deter- 
minative of the question. Under the facts 
in this case, the plaintiff serves no one as a 
member of the public. It sells a part of the 
electrical energy produced by it to the city 
of Oconto Falls; the rest of the developed 
electrical energy, characterized as dump 
power, is absorbed by the parent company. 
It makes no offer to serve the public which 
could be accepted by any member of the 
public. As already stated, the disposition 
of its electrical energy under a contract is 
merely the disposition of the merchantable 
product of its plant. 
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The fact that the commission was by 
statute given jurisdiction over rates and 
service to a municipal plant was not con- 
sidered by the court to be a supporting 
element in the claim of a public utility’s 
status. On the contrary it was said that 
if a company by furnishing such service 
became a public utility, the section giv- 
ing the commission jurisdiction over 
such rates and service would be super- 
fluous, as the contracts of a public utility 
were already subject to supervision by 
the commission under other statutory 
provisions. The effect of the statute, it 
was said, was to place contracts between 
cities and villages and those contracting 
with them for light and heat under the 
supervision of the commission whether 
the party with whom the contract was 
made was a public utility or not. Union 
Falls Power Co. v. City of Oconto Falls 
et al. 265 N. W. 722. 


Loss on Substitution of Busses for Street Cars 
As Charge to Other Departments 


¥ e~ Missouri commission on rehear- 
ing permitted the St. Joseph Rail- 
way, Light, Heat & Power Company to 
amortize out of a common fund or the 
gross receipts received for all utility 
service rendered in the city the loss that 
would be sustained by substitution of 
trolley coach and motor coach service 
for street car service. Commissioner 
Stoecker, in a concurring opinion, said 
that a little more stress should be laid 
upon the point that the commission was 
not setting a precedent by this action. 

The company for many years had 
been operating street railway, electric, 
and heating systems. The city had 
treated the company as a single cor- 
porate unity and had caused it to pay a 
percentage of gross receipts derived in- 
discriminately from all its operations in- 
to the city treasury. The city represen- 
tatives were agreeable to the plan of 
amortizing the loss out of general funds 
of the company rather than funds of the 
transportation department. The com- 
mission said : 


It is beyond question that the power of 
amortization as requested in the applications 
of the applicant is vested solely within this 
commission, and it is beyond the power of 
the applicant company and the city by stipu- 
lation or otherwise to enter into any agree- 
ment concerning the same that would be 
binding upon this regulatory body, but since 
there is a public demand for a mass trans- 
portation system in the city of St. Joseph 
and since the proposed change will result in 
improved service and since it is admitted 
that the transportation system is being op- 
erated at a loss, it necessarily follows that 
the commission should consider what effect, 
if any, there will be to the public interest 
as the result of the substituted transporta- 
tion service as proposed by the applicant 
company. As a cardinal principle of law 
the commission feels that every utility serv- 
ice should stand upon its own merits, and 
that as a general rule it is inequitable and 
unjust that the users of one class of utility 
service should be compelled to pay a higher 
rate than is warranted by the value of the 
property used in that service in order to 
support another utility service in which some 
of said users or patrons at least would not 
participate. The city and the applicant com- 
pany cannot stipulate or induce us by recom- 
mendation to prefer one class of patrons to 
another or to discriminate in favor of the 
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street car users. However, in the case at 
bar, since the public good of the city of St. 
Joseph, Missouri, seems to warrant the ac- 
tion as to the substituted service, the city 
having agreed to the same, and since the 
losses resulting on account of said substitut- 
ed service may be amortized out of a com- 
mon fund or the fund received by the ap- 
plicant company from all of the utility serv- 


e 


ice rendered by it in the city of St. Joseph, 
Missouri, without materially affecting elec- 
tric or heating rates the commission is in- 
clined to look upon same with favor. 


Re St. Joseph Railway, Light, Heat & 
Power Co. (Cases Nos. 8683, 9090, 
9091). 


Disconnect Notice Not Required to Be Given to Guarantor 


N the request of gas and electric com- 
panies the Wisconsin commission 
modified a guaranty rule which pro- 
vided for a guarantor receiving copies 
of all disconnect notices sent to the 
customer whose account he had guar- 
anteed. New rules provided that the 
guarantor might, upon request, receive 
copies of disconnect notices sent to the 
customer, and further that a guaranty 
agreement should terminate six months 
after discontinuance of service where no 
notice was given. 

In support of the request it was said 
that in the case of one company there 
were approximately 20,000 guaranteed 
accounts and the company sent out on 
the average about 10,000 cut-off notices 
each month. Receipt of such notices by 
customers resulted in most cases in 
either the payment of a large proportion 
of the bills or in some arrangement re- 
garding their payment. On the average, 


only about 34 per cent of the customers 
receiving cut-off notices were actually 
disconnected and three fourths of these 
were again reconnected without the 
knowledge of their guarantor. The com- 
panies contended that there would be 
considerable unnecessary expense in- 
volved in sending copies of all discon- 
nect notices to the various guarantors 
of bills. 

The companies also expressed the be- 
lief that receipt of such disconnect notice 
by a guarantor would undoubtedly re- 
sult in a threat of withdrawing the guar- 
anty, which might cause unsatisfactory 
relations between customer and com- 
pany and between customer and guar- 
antor. It was estimated that this com- 
pany found it necessary to call upon 
only about fifty guarantors a year to 
fulfil their guaranty agreements. Re 
Guarantee and Deposit Rules and Dis- 
connect Procedure (2—U-110). 
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Other Important Rulings 


HE supreme court of Ohio held that 

the public utilities commission had 
authority to grant a conditional certifi- 
cate authorizing motor carrier service on 
a route through several municipalities 
without their consent, where such mu- 
nicipalities were not immediately con- 
tiguous within the meaning of a statute 
requiring municipal consent, although 
three of the municipalities were contigu- 
ous to each other and the fourth was 
contiguous to one of them. Cleveland 
et al. v. Public Utilities Commission of 
Ohio et al. 200 N. E. 765. 


The supreme court of Minnesota sus- 
tained a judgment of a lower court set- 
ting aside a commission order requiring 
the St. Paul City Railway Company and 
the Minneapolis Street Railway Com- 
pany to sell two tokens for 15 cents dur- 
ing a temporary trial period. The only 
issue involved, because of stipulations, 
was whether the new rate would ma- 
terially reduce revenues of the street car 
companies. A finding that a reduction 
would result was sustained. State et al. 
v. St. Paul City Railway Co. et al. 265 
N. W. 434. 
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